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1 


1 Docket No. 20955 

Edgar L. Marston, petitioner 


Commissioner op Internal Revenue, respondent 

Appearances: For taxpayer, Palen Rossman (withdrawn), Chas. 
F. Cowenhoven, Esq., H. Maurice Fridlund, Esq., Ed. J. Fredell, 
C. P. A.; for commissioner, Hartford Allen, Esq. 


Docket entries 


1926 

Nov. 

tc 

1927 

Jan. 

tl 


1— Petition received and filed. Taxpayer notified. 

2— Copy of petition served on general counsel, j 

3— Answer filed by G. C. 

26—Copy of answer served on taxpayer. Assigned general 
calendar. 


1928 i 

Oct. 6—Hearing date set Nov. 27, 1928. 

Nov. 15—Motion for transfer to reserve calendar filed jby taxpayer. 

“ 20—Order placing proceeding on reserve calendar, Altered. 

1929 

Mar. 12—Hearing set April 22, 1929. j 

Apr. 2—Motion for a continuance to June 22, 1929, filed by tax¬ 
payer. No action necessary. 

“ 9—Motion for a continuance to June 22, 1929, filed by tax¬ 

payer. Granted for hearing June 24, 1929.: 

Jun. 24—Notice of withdrawal of Palen P. Rossman, attorney for 
taxpayer. j 

“ 24—Notice of appearance of Chas. F. Cowenhaven, jr., H. 

Maurice Fndlund, Ed. J. Fredell, C. P. A., as attorneys 
for taxpayer. 

“ 24—Hearing had before Mr. Arundell on merits.' Submitted. 

Briefs due 9/25/29. Simultaneously. 

Jim. 27—Transcript of hearing of June 24, 1929, filed. ! 

Sep. 23—Brief and proposed findings filed by G. C. 

“ 25—Brief filed by taxpayer. 

Dec. 23—Findings of fact and opinion rendered, C. Rogers Arundell, 
Div. 7. Decision will be entered under rule 50. 

1930 

Jan. 15—Motion to review decision by whole board filed by G. C. 

“ 20—Order that report of Division 7 promulgated Dec. 23, 1929, 

be reviewed by the board, entered. I 

“ 27—Order that division report and determination be affirmed, 

entered. 

2 1930 _ # | 

Mar. 5—Motion for order of redetermination ijinder rule 50 
filed by G. C. 

“ 8 —Hearing set April 2, 1930, on settlement. 

“ 13—Consent to settlement filed by taxpayer. 

“ 15—Decision entered. John M. Stemhagen, Diy. 10. 
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Sep. 8—Stipulation of venue—Court of Appeals of D. C. filed. 

“ 8—Petition for review by Court of Appeals, D. C., with 

assignments of error filed by G. C. 

“ 19—Proof of service filed. 

Oct. 30—Motion for extension of 60 days to settle and transmit 
record filed by G. C. 

Nov. 1—Order enlarging time to Jan. 5, 1931, for preparation of 
evidence and delivery of record entered. 

1931 

Jan. 2—Praecipe with proof of service thereon filed. 

“ 2—Agreed statement of evidence lodged. 

“ 3—Motion for extension of 30 days to settle evidence and 

transmit record, filed by G. C. 

“ 6—Agreed statement of evidence approved and ordered filed. 

“ 5—Order enlarging time to Feb. 4, 1931, for preparation of 

evidence and delivery of record entered. 

Feb. 4—Order enlarging time to Feb. 15, 1931, for transmission of 
record entered. 

Now, February 4, 1931, the foregoing docket entries certified from 
the record as a true copy. 

• [seal.] B. D. Gamble, 

Clerk, U. S. Board of Tax Appeals. 

3 United States Board of Tax Appeals 

Edgar L. Marston, petitioner 1 

v. i Docket No. 20,955 

Commissioner of Internal Revenue, respondent J 

(Indorsed:) U. S. Board of Tax Appeals. Filed Nov. 1, 1926. 

Petition 

The above-named petitioner hereby petitions for a redetermina¬ 
tion of the deficiency set forth by the Commissioner of Internal 
Revenue in his notice of deficiency (IT: PA: 2-60D-WB-201), dated 
September 4, 1926, and as a basis of his proceedings alleges, as 
follows: 

1. The petitioner is a resident American citizen whose business 
address is 24 Broad Street, New York, N. Y. 

2. The deficiency letter (a copy of which is attached and marked 
“ Exhibit A”), was, upon information and belief, mailed to the tax¬ 
payer on September 4, 1926. 

4 The taxes in controversy are normal and surtaxes for the 
calendar year 1923 in the amount of $30,994.20. 

4. The determination of tax set forth in the notice of deficiency 
is based upon the following error: 
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(a) The commissioner has erred in failing to allow the peti¬ 
tioner’s statutory net loss for the calendar year 1922 as a deduction 
from his net income for the calendar year 1923. 

5. The facts upon which the petitioner relies as the basis of this 
proceeding, are as follows: 

(a) The petitioner was engaged in business as a financier during 
the calendar years 1922 and 1923. 

(b) The petitioner was engaged in business as a financier from 
1890 to 1923, inclusive. 

(c) The petitioner sustained a net loss of $138,750.99 for the 
calendar year 1922 from the operation of a business regularly carried 
on by him. 

(d) The petitioner had net income of $135,248.12 for the calendar 
year 1923 from the operation of a business regularly carried on by 
him. 

(e) The petitioner during the calendar years 1922 and 1923 was 
engaged in buying and selling stocks and bonds; advancing money 
on notes; investing in syndicate operations; operating rental 

property; and acting as a director in several corporations. 

5 (f) The petitioner during the calendar year 1921 bought 
3,566 shares of stock, involving ten transactions, ait a cost of 

$394,818.51; sold 41,696 shares of stock, involving fifty-seven transac¬ 
tions, for $1,532,813.01; advanced cash on notes in the amount of 
$477,714.28; and received ordinary and liquidating dividends on his 
investments. 

(g) The petitioner during the calendar year 1922 bought 2,6901/4 
shares of stock, involving seven transactions, at a cost of $236,056.25; 
sold 11,604.29 shares of stock, involving fifty-two transactions, for 
$702,637.44; advanced cash on notes in the amount of $729,039.53; 
bought bonds of $35,000.00 par value for $35,353.33; sold bonds of 
$40,500.00 par value for $39,067.13; sold script for the sum of $93.07; 
received syndicate profits in the amount of $40,966.16 ; received divi¬ 
dends on stock in the amount of $89,139.06; received interest in the 
amount of $5,011.67; paid interest in the amount of $45,402.33; 
sustained a loss on rental property of $539.71; paid property taxes 
in the amount of $465.40; sustained a loss of cash advanced on notes 
of $527,926.97; sustained a loss from the disposal of jointly owned 
securities in the amount of $9,638.10; made a profit on stocks and 
bonds sold of $522,643.26;. sustained a loss under a guaranty of depos¬ 
its with firm of Blair & Company of $197,496.02. 

6 (h) The petitioner during the calendar year 1923 bought 
1,215 shares of stock, involving four transactions, at a cost of 

$35,319.48; sold 1,000 shares of stock, involving one transaction, for 
$24,809.48; invested in a syndicate in the amount of $10,540.00; re¬ 
ceived syndicate profits in the amount of $1,109.73; sold bonds of 
$200.00 par value for $190.00; received dividends in the amount of 
$38,437.21; received dividends through an estate and a trust of 
$64,409.20; received interest on own bonds and deposits of $814.43; re¬ 
ceived interest from wife’s estate of $9,871.99; received income from 
wife’s estate of $10,064.26; paid interest in the amount of $5,888.36; 
paid taxes in the amount of $1,351.61; and sustained a loss on rental 
property of $2,040.90. 
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(i) The commissioner did not deduct the petitioner’s net loss of 
$138,750.99 for the calendar year 1922 from his net income of 
$135,248.12 for the calendar year 1923. 

Wherefore petitioner prays that this board may hear and redeter¬ 
mine the deficiency herein alleged. 

Palen P. Rossman, 

Counsel for Petitioner , 

30 Broad Street , New York , N. Y. 

7 Affidavit 

State of California, 

County of San Francisco , ss. 

Edgar L. Marston, hereby duly sworn, says he is the petitioner 
herein named; that he has read the foregoing petition, and is familiar 
with the statements contained therein, and that the facts stated are 
true, except as to those facts stated to be upon information and 
belief, and those facts he believes to be true. 

Edgar L. Marston. 

Subscribed and sworn to before me this 23rd day of October, 1926. 

[seal.] Paul B. Mat, 

Notary Public. 

My commission expires June 30th, 1930. 

8 Treasury Department, 

' Washington , September 4,1926. 
(seal) Office of Commissioner of Internal Revenue 
Refer to: IT: PA: 2-60D-WB-201. 

Mr. Edgar L. Marston, 

24 . Broad Street , New York, New York. 

Sir: The determination of your income-tax liability for the tax¬ 
able years 1922 and 1923, as set forth in office letter dated May 26, 
1926, disclosed a deficiency in tax amounting to $30,994.20. The 
adjustments made are shown in detail in the attached statement. 

In accordance with the provisions of section 274 of the revenue act 
of 1926, Vou are allowed 60 days from the date of mailing of this 
letter within which to file a petition for the redetermination of this 
deficiency. Any such petition must be addressed to the United States 
Board of Tax Appeals, Earle Building, Washington, D. C., and must 
be mailed in time to reach the board within the 60-day period, not 
counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a petition 
with the United States Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been made, 
or where a taxpayer has filed a petition and an assessment in accord¬ 
ance with the final decision on such petition has been made, the 
unpaid amount of the assessment must be paid upon notice and 
demand from the Collector of Internal Revenue. No claim for abate¬ 
ment can be entertained. 
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If you acquiesce in this determination and do not desire to file 
a petition with the United States Board of Tax Appeals, you 

9 are requested to execute a waiver of your right to file a petition 
with the United States Board of Tax Appeals on the inclosed 

Form A, and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT: 2-60D-WB-201. In the 
event that you acquiesce in a part of the determination, jthe waiver 
should be executed with respect to the items to which you jagree. 
Respectfully, 

D. H. Blair, 

C omnussioner. 

(Signed) By C. R. Nash, 

Assistant to the Comnussioner. 
Inclosures: Statement, Form A, Form 882. 

10 Statement j 

September 4, 1926. 

IT: PA: 2-60D. 

WB-201. 

In re: Mr. Edgar L. Marston, 24 Broad Street, New York} New York. 

Year Deficiency in tax 

1922 _ I None. 

1923 _$30j 994.20 

The report of the Supervising Internal Revenue Agent at New 
York, New York, dated April 20, 1926, covering an investigation of 
your books of account and records for the year involved, has been 
reviewed and approved, with the following exception: 

1923 | 


An information certificate on file in this office discloses that you 
were paid a salary of $23,040.00 for this year by the Texas-Pacific 
Coal and Oil Company, 1710 F. and M. Bank Building, Fort Worth, 
Texas, whereas you reported only $11,000.00 in your return, from this 
source. Your income has been increased accordingly and results in 
deficiency of $30,994.20 instead of $25,937.40, as shown in the report. 

Careful consideration has been given to the statements set forth 
in your briefs of July 8 and August 10, 1926, also to the conference 
held in this office on July 29,1926, at which you were represented by 
Mr. Edwin J. Fredell, 30 Broad Street, New York, New York- No 
evidence was furnished, however, that would warrant a change in 
the previous audit of your case of which you were advised in office 
letter of May 26, 1926. j 

Payment of the tax should not be made until a bill is received from 
the collector of internal revenue for your district, an4 remittance 
should then be made to him. i 


Now, February 4, 1931, the foregoing petition certified from the 
record as a true copy. 

B. D. Gamble, 

Clerk , Z7. S. Board of Tax Appeals. 
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United States Board of Tax Appeals 


Edgar L. Mabston, petitioner 


jDocket No. 20955 


Commissioner of Internal Revenue, respondent] 

(Indorsed:) Filed Jan. 3, 1927. United States Board of Tax 
Appeals. 

Aixswer 


The Commissioner of Internal Revenue, by his attorney, A. W. 
Gregg, general counsel, Bureau of Internal Revenue, for answer 
to the petition of the above-named taxpayer, admits and denies as 
follows: 

1, 2, and 3. Admits the allegations contained in paragraphs 1, 2, 
and 3. 

4. Denies that any error has been committed in the determination 
of the deficiency. 

5. (a), (b), and (c). For lack of sufficient information to form a 
belief denies the allegations contained in subdivision (a), (b), 
and (c). 

(d) . Admits that the petitioner had a net income for the calendar 
year 1923 of $135,248.12, but denies that it was income from the 
operation of a business regularly carried on by him within the 
meaning of section 204 of the revenue act of 1921. 

(e) . Admits that petitioner during 1922 and 1923 bought and sold 
stocks and bonds, loaned money on notes, owned property rented by 
him, and was a director of several corporations. 

(f) (g), and (h). For lack of sufficient information to form a 
belief denies the allegations contained in subdivisions (f), (g), 
and (h). 

(i). Admits that the commissioner has refused to permit the tax¬ 
payer to deduct his alleged net loss for the year 1922 from his net 
income for the year 1923. 

12 Denies generally and specifically each and every allegation 
in taxpayer’s petition contained not hereinbefore admitted, 
qualified, qr denied. 

Wherefore, having fully answered the petition of the above-named 
taxpayer, the commissioner prays that his appeal be denied. 

A. W. Gregg, 

General Counsel , 
Bureau of Internal Revenue. 

Of counsel: 

Henry Ravened, 

Special Attorney , 

Bureau of Internal Revenue. 

Now, February 4, 1931, the foregoing answer certified from the 
record as a true copy. 

[seal.] B. D. Gamble, 

Clerk , U. S. Board of Tax Appeals. 
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13 18 B. T. A. 13 

I 

United States Board of Tax Appeals 

Edgar L. Marston, petitioner, v. Commissioner of Internal Reve- 
nue, respondent 

Docket No. 20955. Promulgated December 23, 1029 

Where liabilities incurred by the taxpayer in the ordinary course of the 
operation of a partnership of which he was an active member, are paid by 
him two years after its dissolution during the liquidation of its affairs, any 
losses sustained thereby are losses resulting from the operation of a business 
regularly carried on within the meaning of section 204 (a) of the revenue 
act of 1921, the benefits of the section not being limited to losses resulting 
from the operation of a business within the taxable period during which the 
losses were sustained. 

Charles R. Cowenhoven, jr ., Esq., and H. Maurice Fridlund, Esq., 
for the petitioner; Hartford Allen , Esq., for the responpent. 

The respondent has determined a deficiency of $30,994.20 for the 
year 1923, in connection with which the petitioner alleges he erred in 
disallowing as a deduction a net business loss for the year 1922. 

Findings of fact 

From 1893 until its dissolution some time in 1920, the petitioner 
was a member of the firm of Blair & Company, a partnership en¬ 
gaged in the business of buying and selling securities, financing cor¬ 
porations, lending money, and dealing in foreign exchange, with 
offices at 24 Broad Street, New York City. The other members of 
the firm were Ledyard C. Blair and John B. Dennis, petitioner’s 
interest in the partnership was 22 per cent. 

Among the corporations financed by the partnership! during the 
time it was actively engaged in business were the Clincjifield Rail¬ 
road, Carolina, Clinchfield and Ohio Railroad, Terre 'Haute and 
Peoria Railroad, Otis Elevator Company, Royal Baking Powder 
Company, Borden Milk Company, Moose Mountain Company, and 
the International Coal Products Company, and its subsidiary, 

14 the General Oil & Gas Company. The International Coal 
Products Company was organized by the partnership to pro¬ 
duce a by-product of coal known as carbo coal. The partnership held 
all of its outstanding capital stock and bonds. In or about 1918 the 
Products Company expended four of five million dollars in construct¬ 
ing and equipping a plant at Clinchfield, Va. In addition to the 
funds received from the partnership, in 1918 the Products Company 
obtained a loan of $2,750,000 from the United States with which to 
erect the plant. The partnership guaranteed payments pf the loan 
from the United States and pledged its credit for other large amounts 
obtained by the Products Company to conduct its affairs. 

In 1919 or the early part of 1920, the Products Company became 
financially involved, and as a result, the partnership sustained heavy 
losses. 

In the spring of 1920, the partnership combined its business with 
Solomon & Company, and two corporations were organized, one 
under the name of Blair & Company, Inc. (hereinafter 'referred to 
3997ft—31-2 
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as the corporation) and the other known as the Blair Securities 
Company. All of the quick assets of the partnership were sold to 
the corporation for stock of the latter, and its remaining assets were 
sold to the Blair Securities Company. Neither corporation as¬ 
sumed any of the liabilities of the partnership. 

Thereafter the partnership ceased business as a going concern 
and the former partners started to liquidate the firm’s outstanding 
liabilities. Its liabilities at that time were about $1,000,000, exclu¬ 
sive of its liability n the loan of $2,750,000 made by the United 
States to the Products Company. 

In 1921 the claim of the United States against the petitioner and 
other members of the former partnership as guarantors of the loan 
of $2,750,000 made to the Products Company was placed in the hands 
of counsel for collection, and demands were made upon the guar- 

15 antors for payment. In 1922 the petitioner frequently con¬ 
ferred with his attorney, the Secretary of War, and other offi¬ 
cials of the Government, with reference to the subject. Negotiations 
commenced for a compromise of the claim ended with a settlement 
without court action in 1925. During and after 1922 the petitioner 
held numerous conference with the other members of the former part¬ 
nership and firm creditors in connection with matters relating to the 
liquidation of the concern and his personal liability for its debts. His 
business affairs were conducted with the assistance of a secretary from 
an office he maintained at 24 Broad Street, New York City. During 
1922 practically al'l of the petitioner’s time was devoted to. winding 
up the affairs of the former partnership and his liability as a mem¬ 
ber of the firm. 

In 1922 the petitioner and his former partners, due to the financial 
condition of the Products Company, were obliged to make good 
their endorsements on notes given by the latter in connection with 
money borrowed from the partnership and from a bank. Five of 
these notes, each in the principal amount of $100,000, were trans¬ 
ferred to the corporation at the time of its organization with the 
understanding that they would be paid within three months. The 
notes were held by the corporation until some time in 1922 prior to 
March 9, when upon demand of the holder the endorsers paid the 
obligations, plus accrued interest. The amount paid by the peti¬ 
tioner, computed on the basis of his interest in the former partner¬ 
ship, was $128,578.69, for which the Products Company gave the 
petitioner a demand note dated March 9, 1922. The amount of the 
note, incorrectly stated by the petitioner in his return for 1923 as 
$128,527.69, was claimed as a bad debt deduction in 1923. The note 
was worthless in the year 1922. 

16 In connection with the partnership’s financing of the Prod¬ 
ucts Company the members of the firm endorsed six notes total¬ 
ing $785,714.28, issued by the former to a bank for loans. In 1922 de¬ 
mand was made upon the endorsers for payment. Dennis, one of the 
endorsers, was unable to meet his portion of the liability and as a 
result the petitioner and Blair were required to, and did, pay the full 
amount due under the notes. The loss sustained by the petitioner, 
after deducting sums realized on the sale of collateral deposited by 
the Products Corporation with the bank as security for the payment 
of the notes, amounted to $399,399.28. The claim the petitioner 






DAVID BTJBNET VS. EDGAK L. MABSTON 9 

acquired against the Products Corporation as the result of his pay¬ 
ment had no value in the year 1922. 

At the time of the organization of Blair & Company, Inc., and the 
Blair Securities Company, the old partnership was indebted to James 
A. Blair, at one time a member of the firm, in the principal amount 
of $900,000. A settlement was reached by the old partnership with 
James A. Blair, whereby he agreed to accept stock ifi the Blair 
Securities Company in payment for the partnership’s indebtedness 
to him, provided the partners, including petitioner, would guarantee 
him against any loss. In 1922 the guarantors were required to make 
good their guarantee and petitioner paid to James A. Blair, as peti¬ 
tioner’s share, $197,496.02. This amount was claimed by petitioner as 
a loss in his 1922 return and the amount so claimed wag allowed by 
respondent and is not in controversy in this proceeding other than it 
is respondent’s position that none of the loss incurred by the peti¬ 
tioner within the year 1922, including this amount, constituted a net 
loss within the meaning of the revenue act. 

The petitioner, in 1922, in order to raise funds with which to meet 
his financial obligations as a member of the former partnership, sold 
certain stocks, bonds, and notes owned by him individually and 
jointly with other members of the firm. He realized a net profit of 
$513,005.16 on the sale of the securities. 

17 The petitioner, in 1922, sustained an operating loss of $539.71 
in connection with the rental of the Marston Building located 
at Range, Texas. 

The petitioner, in 1922, held stock in the corporation and the 
Blair Securities Company, and in addition to being an officer of the 
latter corporation and chairman of the board of directors of the 
Texas Pacific Coal and Oil Company, he was a director of not less 
than eight other corporations. 

In his return for the year 1922 the petitioner reported income and 
claimed deductions therefrom, as follows: 

DEDUCTIONS 

Interest_i_$45,402.33 

Taxes_j__ 465.40 

Bad debts_4— 596,895.30 

Contributions_i_ 500.00 

Office expenses-j._ 292.03 


643,555.06 

On an audit of the return the respondent increased the loss of 
$10,775.30 reported therein to $138,750.99, due principally to a 
transfer of the bad-debt item of $128,578.69 from 1923 to 1922. 
The respondent declined to allow any part of the loss as a deduction 
from net income in the year 1923. 

Opinion 

Arundell. Respondent’s position is that the losses sustained by 
petitioner within the year 1922, the amounts of which losses are not 
in controversy, may not be carried forward into subsequent years 


INCOME 


Salary_$24,000.00 

Directors’ fees_ 2,215.58 

Interest- 5, Oil. 67 

Blair & Co. (loss)_ 9.638.10 

Kents and royalties (loss)- 1 591.71 

Sale of stocks_ 522, 643.26 

Dividends_ 89,139.06 


Total (net)_ 632,779.76 
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as net losses under section 204 of the revenue act of 1921, because 
during the year 1922 petitioner was not engaged in the carrying 
on of a trade or business. The contention apparently finds its 
basis in article 1601 of Regulations 62, wherein it is stated: 

18 The term “net loss” as used in the statute means only a 
net loss resulting from the operation during the taxable year 

of any trade or business regularly carried on by the taxpayer. 

[Italics ours.] 

We find nothing in section 204, however, which limits its applica¬ 
tion to instances where the net loss resulted from the operation of 
a trade of business within the year in which the loss was sustained. 
It is sufficient under the statute if the loss results from the operation 
of a trade or business, whether the taxpayer was so engaged during 
the particular year or not. The purpose of section 204 was to relieve 
from the harsh rule that required one’s tax liability to be determined 
solely from the happenings of a twelve-month period. It is a relief 
provision and should be liberally construed. 

There is no question that the petitioner, during the year 1922, 
sustained certain losses which, as stated before, the respondent has 
accepted as properly deductible by petitioner within that year. It is 
equally clear from the evidence that the losses we propose to include 
in determining petitioner’s net loss for the year 1922 were losses 
which resulted from the operations of Blair & Company, a partner¬ 
ship, which before its dissolution in 1920 was regularly engaged in 
carrying on a trade or business. It is our opinion that these facts 
bring the case squarely within the terms of section 204 and that any 
losses sustained by petitioner in 1922, resulting from the operation in 
prior years of Blair & Company, constitute a net loss within the 
meaning of the act, and as such may be carried forward and used 
as a deduction against petitioner’s 1923 net income. 

There is no dispute about the amount of the items of gross income. 
The petitioner reported in his 1922 return, a gross profit from the 
sale of securities in the amount of $549,847.20, which amount was 
accepted by the respondent as correct. Losses totaling $27,203.94 
were allowed by respondent as an offset to the profits leaving a net 
figure of $522,643.26. Petitioner, however, also sold at a loss 

19 certain securities owned by him jointly with other members of 
the former partnership. Petitioner’s share of the losses on 

these transactions amounted to $9,638.10, and in our opinion these 
losses must be taken into consideration in determining the total net 
profit from the sale of all of the securities disposed of by the peti¬ 
tioner within the year i.922, which amount we have found to be 
S513,005.16. 

The items of $128,578.69, $399,399.28 and $197,496.02, a total of 
$725,473.99, representing payments made by the petitioner in 1922 
for liabilities incurred by him as a member of the former partner¬ 
ship, are losses sustained in the operation of a business regularly 
carried on within the meaning of section 204 of the taxing statute and 
should be considered in a determination of the petitioners “ net loss ” 
for deduction purposes in the taxable year. 

No evidence was offered to show whether the items of $45,402.33 
and $465.40 claimed as deductions for interest and taxes, respectively, 
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were paid in connection with any business regularly carried on by 
the petitioner. Accordingly, these items should not be considered 
in the computation of any net business loss. 

As allowable contributions are based upon net income, and the 
petitioner did not have such income in the year 1922, the item of $500 
claimed as a deduction for contributions may not be used to increase 
the net business loss for the year. Gerald Hughes , 15 B. T. A. 215. 

The testimony on the item of $292.02, claimed in the! return as a 
deduction for office expenses, is too indefinite to make any findings 
of fact. It is, therefore, disallowed as a business expense. 

The facts as to the item of $539.71 are insufficient to reach a con¬ 
clusion that the loss was sustained in connection with a business 
regularly carried on by the petitioner. We have no information con¬ 
cerning the acquisition of the property or the purpose for which it 
was acquired. All we know is that in 1922 the expenses bf operating 
the property exceeded the rents bv $539.71. 

20 The net loss of the petitioner for the year 1922, deductible 
from his net income for the taxable year, should be computed 
in accordance with the foregoing disposition of the various items. 

Decision vnU be entered under Rule 50. 

Now, February 4, 1931, the foregoing Findings of Fact and 
Opinion certified from the record as a true copy. 

B. D. Gamble, 

Clerk , U. S. Board of Take Appeads. 
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United States Board of Tax Appeals, Washington 


Edgar L. Marston, petitioner 


) Docket No. 20955 


Commissioner or Internal Revenue, respondent] 

Decision 

Pursuant to opinion and findings of fact promulgated December 
23,1929, the respondent herein, to wit, on March 5,1930, havmg filed 
a proposed redetermination for the year 1923, and the petitioner on 
March 13, 1930, having filed notice of acquiescence to the said pro¬ 
posed redetermination, it is 

Ordered and decided that there is a deficiency for the year 1923, 
in the amount of $2,545.62. j 

Entered March 15, 1930. 

(Signed) John M. Sternhagen, 

! Member. 

Now, February 4, 1931, the foregoing decision certified from the 
record as a true copy. 

[seal.] B. D. Gamble, 

Clerk. V. S. Board of Tax Appeals. 
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22 In the Court of Appeals of the District of Columbia 


David Burnet, Commissioner of Inter- 
nal Revenue, petitioner on review 
v. 

Edgar L. jMarston, respondent on re- 
view 

Stipulation 


B. T. A. Docket No. 20955 


The parties hereto now agree and stipulate that the decision of the 
United States Board of Tax Appeals herein may be reviewed by 
the Court of Appeals of the District of Columbia, this 5th day of 
September, 1930, provided that nothing herein shall be construed 
to extend the time of the petitioner on review to perfect his appeal 
herein, nor waive any rights of the respondent on review. 

C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Petitioner on Review. 
Charles G. Cownhoven, Jr., 
Attorney for Respondent on Review. 
Now, February 4,1931, the foregoing stipulation of venue certified 
from the record as a true copy. 

[seal.] B. D. Gamble, 

Clerk, U. S. Board of Tax Appeals. 

23 United States Board of Tax Appeals 


Commissioner of Internal Revenue, petitioner, 
v. 


Docket No. 20955. 


Edgar L. Marston, respondent. ] 

Petition for review 

In the Court of Appeals of the District of Columbia and 
! Assignment of errors 


Now comes David Burnet, Commissioner of Internal Revenue, by 
and through his attorneys, G. A. Youngquist, Assistant Attorney 
Gneral; C. M. Charest, general counsel, Bureau of Internal Revenue; 
and F. M. Thompson, jr., special attorney, Bureau of Internal Reve¬ 
nue, and respectfully shows: 

I 


The petitioner on review (hereinafter referred to as the commis¬ 
sioner) is the duly appointed, qualified and acting Commissioner 
of Internal Revenue, holding his office by virtue of the laws of the 
United States. The respondent on review (hereinafter referred to 
as the taxpayer) is a resident American citizen, residing at 545 South 
Windsor Boulevard, Los Angeles, California. This petition for re¬ 
view is taken to the Court of Appeals of the District of Columbia 
under an agreement and stipulation between the commissioner and 


DAVID BURNET VS. EDGAR L. MARSTON Id 

the taxpayer, made in accordance with the provisions of section 1002 
of the revenue act of 1926. 


The commissioner determined a deficiency in income and profits 
taxes against the taxpayer for the year 1923 in the amount of $30,- 
994.20, and on September 4, 1926, in accordance with thje provisions 
of section 274 of the revenue act of 1926, sent to the taxpayer by 
registered mail a notice of said deficiency. Thereafter oh November 
1, 1926, the taxpayer filed an appeal from said notice of deficiency 
with the United States Board of Tax Appeals. The i appeal was 
heard by the board on June 24, 1929, which date was subsequent to 
the'enactment of the revenue act of 1926. On December 23, 1929, 
the board promulgated its findings of fact and opinion in said appeal, 
and on March 15, 1930, entered its order of redetermination (deci¬ 
sion), wherein and whereby it ordered and decided that ih accordance 
with its findings of fact and opinion there is a deficiency in tax for 
the year 1923 in the amount of $2,545.62. 


Ill 

The nature of the controversy is as follows: 

It appears that from 1893 until its dissolution some time in 1920, 
the petitioner was a member of a partnership engagedj in the busi¬ 
ness of buying and selling securities, financing corporations, lending 
money, and dealing in foreign exchange. The partnership held all 
of the outstanding capital stock and bonds of the International Coal 
Products Company. In 1918 the Products Company Expended ap¬ 
proximately five million dollars in constructing and equipping a 
plant. In addition to the funds received from the partnership, in 
1918 the Products Company obtained a loan of $2,750,000.00 
from the United States Government with which to erect the 
25 plant. The partnership guaranteed payments | of the loan 
from the Government and pledged its credit for other large 
amounts obtained by the Products Company to conduct its affairs. 
In 1919 or the early part of 1920, the Products Company became 
financially involved and as a result the partnership sustained heavy 
losses. 

In 1920, the partnership sold its assets to two newly organized 
corporations, neither of which assumed the obligations of the partner¬ 
ship. Thereafter, the partnership ceased doing business as a going 
concern and the former partners started to liquidate the firm’s out¬ 
standing liabilities. During 1922 practically all of the petitioner’s 
time was devoted to winding up the affairs of the former partnership 
and his liability as a member of the firm. 

In 1922 the petitioner and his former partners, who had endorsed 
certain notes given by the Products Company on account of money 
borrowed by it from the partnership and banks, upon demand from 
the holders of the notes, paid the obligations. The losses thus sus¬ 
tained by the petitioner in 1922 totalled $725,473.99 and consisted of 
an amount of $128,578.69 in respect to one set of notes, $399,399.28 
as to other notes, and also a loss of $197,496.02 on account of the 
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payment of an indebtedness of the partnership which had been 
guaranteed by the partners. Petitioner in 1922 realized a net profit 
of $513,005.10 on the sale of securities owned by him individually and 
jointly with other members of the firm, which together with other 
income totalled $633,371.47. The difference between the loss of 
$725,473.99 and the income of $633,371.47, or $92,102.52 was deter¬ 
mined by the board to be a net loss sustained from the regular 
operation of a business. 

26 The respondent contended that such net loss may not be 
carried forward into subsequent years as a net loss under 

section 204 bf the revenue act of 1921, because during the year 1922 
petitioner was not engaged in the operation of a trade or business 
regularly carried on. 

The board held that the losses sustained by the petitioner in 1922 
resulted from the operations of the partnership which, before its 
dissolution in 1920, was regularly engaged in carrying on a trade or 
business, and that they constitute a net loss within the meaning of 
section 204 of the revenue act of 1921 and as such may be carried for¬ 
ward and used as a deduction against petitioner’s 1923 net income: 

IV 

The commissioner says that in the record and proceedings before 
the Board bf Tax Appeals and in the decision and final order of 
redetermination rendered and entered by the Board of Tax Appeals 
manifest error occurred and intervened to the prejudice of the com¬ 
missioner, and the commissioner assigns the following errors, and 
each of them, which, he avers, occurred in the said record, proceed¬ 
ings, decision, and final order of redetermination and upon which he 
relies to reverse the said decision and final order of redetermination 
so rendered and entered by the Board of Tax Appeals, to-wit: 

1. The Board of Tax Appeals erred as a matter of law in deciding 
that the loss of $92,102.52 in 1922 might be carried forward and used 
as a deduction against 1923 net income as a net loss under section 
204 of the revenue act of 1921. 

2. The Board of Tax Appeals erred as a matter of law in deciding 

that it is sufficient under the statute if the loss results from 

27 the operation of a trade or business * * * during the 
particular year or not. 

3. The Board of Tax Appeals erred as a matter of law in deciding 
that any losses sustained by petitioner in 1922, resulting from the 
operation ih prior years of a partnership of which petitioner was 
a member, which partnership ceased doing business as a going con¬ 
cern and the former partners of which started to liquidate in 1920, 
constitute a net loss within the meaning of section 204, revenue act 
of 1921, which might be carried forward and used as a deduction 
against petitioner’s 1923 income. 

4. The Board of Tax Appeals erred as a matter of law in decid¬ 
ing that there is nothing in section 204 of the revenue act of 1921, 
which limits its application to instances where the net loss resulted 
from the operation of a trade or business within the year in which 
the loss was sustained. 
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5. The Board of Tax Appeals erred in failing to find as a fact 
that the taxpayer was not engaged in 1922 in the operation of a 
trade or business regularly carried on by the taxpayer] 

6. The Board of Tax Appeals erred in redetermining the tax¬ 
payer’s deficiency for the year 1923 to be $2,545.62. 

7. The Board of Tax Appeals erred in not approving the determi¬ 
nation of the commissioner that the taxpayer’s deficiency for the 
year 1923 was $30,994.20. 

V 

i a 

Wherefore, the commissioner petitions that the decision of the 
Board of Tax Appeals be reviewed by the Court of Appeals of the 
District of Columbia and that a transcript of the record be prepared 
in accordance with the law and with the rules of s^id court and 

28 transmitted to the clerk of the said court for filing, and that 
appropriate action be taken to the end that the errors com¬ 
plained of may be reviewed and corrected bv said court] 

G. A. Youngquist, 
Assistant Attorney General. 

C. M. Chakest, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

F. M. Thompson, Jr., 

Special Attorney, Bureau of Internal Revenue. 

29 VERIFICATION 
District of Columbia, ss : 

F. M. Thompson, jr., being duly sworn, says that he is a special 
attorney in the Bureau of Internal Revenue and as such is duly 
authorized to verify the attached petition for review by the Court 
of Appeals of the District of Columbia of the decision of the board 
rendered herein; that he has read the said petition and is familiar 
with the statements therein contained; and that the jfacts therein 
stated are true except such facts as may be stated upon information 
and belief, and those facts he believes to be true. 

F. M. Thompson, Jr. 

Sworn and subscribed to before me this 8th day of September, 
1930. 

[seal.] Ira Y. Bain, 

Notary Public, District of Columbia. 

My commission expires Feb. 7th, 1932. 
scr 9/8/30. 

30 (Indorsed:) United States Board of Tax Appeals. Filed 
Sept. 19,1930. 

39976-31- 
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31 United States Board of Tax Appeals 


Commissioner of Internal Revenue, petitioner 
v. 


•Docket No. 20955 


Edgar L. Marston, respondent 


notice 

To Ktrlin, Campbell, Hickox, Keating & McGrann 
(Attention: Mr. C. T. Cowenhoven, jr.), 

William Street, New York, New York: 

Please take notice that this office to-day lodged with the United 
States Board of Tax Appeals on behalf of the Commissioner of 
Internal Revenue a petition seeking a review of the board’s decision 
herein by the Court of Appeals of the District of Columbia, a copy 
of which petition is hereto attached and served upon you. 

Dated at Washington, D. C., this 8 day of September, 1930. 

(Signed) C. M. Charest, 
General Counsel, Bureau of Internal Revenue, 

Receipt of the above and foregoing notice, together with a copy 
of the petition mentioned therein, is hereby acknowledged this 10" 
day of September, 1930. 

Kjrlin, Campbell Hickox, Keating, & McGrann, 

Attorney of Record. 

Per C. T. Cowenhoven, Jr. 

Per D. D. Geary. 
scr 9/5/30. 

Now, February 4, 1931, the foregoing petition for review with 
notice of filing and proof of service certified from the record as a 
true copy. 

[seal.] B. D. Gamble, 

Clerk, U. S. Board of Tax Appeals. 

United States Board of Tax Appeals 

Filed January 6, 1931 

Commissioner of Internal Revenue, petitioner] 

v. |Docket No. 20955 

Edgar L. Marston, respondent j 

Statement of evidence 

The above-entitled cause came on for hearing on the 24th day of 
June, 1929, before the Honorable C. Rogers Arundell, member of 
the United States Board of Tax Appeals, at Washington, D. C. 
Charles T. Cowanhoven, jr., Esq., H. Maurice Fridlund, Esq., and 
Edwin J, Fredell, C. P. A., appeared for Edgar L. Marston, and 
Hartford Allen, Esq., and Hugh Brewster, Esq. (C. M. Charest, 

S meral counsel, Bureau of Internal Revenue), appeared for the 
ommissioner of Internal Revenue. 
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Photostatic copy of the return of Mr. Edgar L. Marston for the 
calendar year 1922 was received in evidence as petitioner’s Exhibit 
No. 1 and made a part of the record. Copy thereof is attached 
hereto and made a part of this record on appeal. 

Edgar L. Marston was called as a witness by and on behalf of 
the petitioner and on direct examination testified as follows: 

“ I have examined typewritten statements here shown me, purport¬ 
ing to support the return for the year 1922, showing various trans¬ 
actions had during the year, and it is correct.” The statement was 
entitled “total stocks and bonds sold during the;year 1922,” 

32 and purports to contain other figures supporting the figures 
contained in the return. It was offered and received in evi¬ 
dence without objection, but subject to any mathematical or typo¬ 
graphical errors or anything of that kind that may appear in the 
schedules. It was received as petitioner’s Exhibit No. 2. Copy 
thereof is attached hereto and made a part of this record on appeal. 

Report by the internal revenue agent dated March 18, 1926, audit¬ 
ing the 1922 and 1923 returns was offered and received ini evidence as 
petitioner’s Exhibit No. 3 for the purpose of showing what was done 
and not for the purpose of showing that any facts therein may be 
true. 

A letter addressed to Mr. Marston, dated May 26, 1926, from the 
commissioner, dealing with the returns for the years 1922 and 1923 
approving the report of the field agent was offered and received in 
evidence as petitioner’s Exhibit No. 4, for the same purpose. 

Copies of Exhibits No. 3 and No. 4 are hereto attached and made a 
part of the record on appeal. 

After receipt of these documents in evidence, the direct examina¬ 
tion of Mr. Marston was resumed and he testified as follows: 

“ I have retired from business. In the year 1890,1 was with Blair 
& Company and continued in their employ for three years and then 
entered the firm. I became a partner. I do not recall just what my 
interest was at that time in the partnership, but, later jt was 22%. 
I entered the firm in 1903 and remained a partner of the firm until 
1920, when it was dissolved. I think it was dissolved April 5,1920. 

“ Blair & Company was a private banking house engaged in buying 
and selling securities and financing corporations and lending money 
and handling foreign exchange, etc. It dealt with very large matters 
for those days, not to-day, however. Blair # Company 

33 financed the Clinchfield Railroad, The Carolina, Clinchfield & 
Ohio Railroad, we financed the Terre Haute & Peoria Rail¬ 
road and we financed the Otis Elevator Company, the Royal Baking 
Powder Company, and the Borden Milk Company. 

“We as a partnership, financed the International Coal Products 
Company. It was a company organized for the purpose! of develop¬ 
ing a process for low-temperature distillation of coal: We com¬ 
menced with an experimental station in New Jersey and we spent 
a good many thousands of dollars experimenting and| finally, in 
1918, we built a very large plant in Virginia, where some four or 
five million dollars were expended. That was a low-temperature 
distiation. What we were hoping for was that by taking out the 
by-products and selling them, the result would leave us what we 
called carbocoal, in the nature of coke, and our process, if perfected 
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and the prices justified it, we would have been able to make a profit 
by selling the products and the final products, which was called 
carbocoal. 

“ The Government became interested in this process in 1918 by 
lending Blair & Company $2,750,000.00 with which to put up this 

? lant at Clinchfield, Va. Blair & Company caused the International 
loal Products Company to be organized. It was entirely a Blair & 
Company proposition. They owned all the stock, and any securities 
that the company might have issued, we had them. We had other 
corporations besides. In about 1919 or 1920, the International Coal 
Products Company turned out to be a complete failure. All the 
losses fell on Blair & Company. 

“It was a partnership, and the partners were Ledyard C. Blair, 
John B. Dennis, and myself. In 1920 our respective interests were 
as follows: Mr. Blair, 48 per cent; Mr. Dennis, 30 per cent, and I 
had 22 per cent. The failure or lack of success of the International 
Coal Products Company resulted in the dissolution of Blair & 
34 Company on account of the heavy losses in connection with 
other propositions they were in that the International con¬ 
trolled. Blair & Company had pledged its credit in a very large 
amount in order to supply funds to the International Coal Products 
Company. In 1920 Blair & Company were able to sell the good will 
for a million dollars by making a consolidation of Solomon & Com¬ 
pany and Blair & Company, and to Blair & Company, Inc., the new 
organization, were sold the quick assets of the old firm of Blair & 
Company. 

“Among those assets comes in this note that seems to be in ques¬ 
tion, a note of $500,000.00, that Blair & Company held of the Inter¬ 
national Coal Products Company. Blair & Company, Inc., took 
over this note of $500,000.00 bearing the guaranty of the members 
of the firm for three months, but we were not called upon to pay 
until 1922. The International Coal Products Company was unable 
to pay this note. It was a matter really left to us to take care of 
inasmuch as the International Coal Products Company was virtually 
bankrupt. Finally, we did pay. I think it was in March, 1922, we 
were called upon to pay. The International Coal Products Com¬ 
pany was not able to pay, so we paid it—five $100,000.00 notes. We 
then had the International Coal Products give each partner its note 
for the prorate of the $500,000.00 according to our interest in the 
firm. This brought about my having this note of $128,000.00, which 
is 22 per cent of the original $500,000.00 note plus the accrued inter¬ 
est. I actually paid the sum of $128,000.00 to Blair & Company, Inc. 
The note of $128,000.00 includes the accrued interest of the accumu¬ 
lated interest.” 

Photostat copy of a note was thereupon handed the witness, who 
described it as note dated New York, March 9, 1922, for $128,578.69, 

f iven by the International Coal Products Corporation, payable on 
emand, bearing interest at the rate of six per cent. The copy of 
the note was offered and received in evidence without objec- 
35 tioh as petitioner’s Exhibit No. 5, and is hereto attached as 
part of this record. 

Exhibit No. '2 was thereupon shown the witness, who testified 
that the six notes listed “ are notes given by the International 
Coal Products Company, which were taken over by Mr. Blair and 
myself with collateral tnat the International Coal Products had, and 
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after selling the collateral, these figures show what was! left on the 
note, which was worthless after selling the collateral. The reason 
the notes had been hypothecated at the banks for loans was because 
the International Coal Products had notes in the banks bearing the 
signatures of the three individuals, so it was a question of raising 
money for the International Coal Products Company to liquidate the 
notes in the bank. The statement shows the total amount of each 
note and also the credit that was given by the sale of thte collateral. 
The losses on these notes are $399,399.28, and that represents the total 
loss on all six notes after the amount realized from the sale of the 
collateral had been deducted. j 

“ The total of these notes was claimed as a deduction and allowed 
on my 1922 return. I did not put the note for $128,000.00 (Exhibit 
No. 5) in in 1922 because I did not need it. To be perfectly frank, 
if I had needed it I would have used it in 1922 but thinking I did not 
need it, I carried it over to 1923 and used it to cover losses in 1923. 
I was satisfied that all these notes were worthless in 1922 and if 
I had needed that note I would have used it. 

“ The reason why I took up these notes was that the banks held 
the notes where the individual names were pledged, and we were 
making every sacrifice to save the name of Blair & Company. They 
held paper for the firm of Blair & Company. That was quite a large 
profit for me to make in a year, but that profit came about dv 
36 my selling my securities, which I had to do, and most of which 
showed a very satisfactory profit. The reason I took it up 
was because the International Coal Products Company could not 
take up the notes themselves; they had no credit whatever and Mr. 
Blair, Mr. Dennis and myself were guarantors on everything. It 
reached the point where Mr. Dennis could not take up his share and 
the result was that Mr. Blair and myself took it up for Him. I took 
up 22/70 and Mr. Blair took up 48/70ths. We divide^ the money 
we paid out for Mr. Dennis in that proportion.” 

Item 14 on page 3 of Exhibit 3, reads “ payment majie to James 
A. Blair under guaranty made by taxpayer of deposits by former 
with firm of Blair & Company $197,496.02.” It was a deduction 
claimed and allowed by the Commissioner of Internal Revenue for 
the year 1922. That was all gone into with the department. James 
A. Blair was a former, retired partner. He had $900,000.00 of cer¬ 
tificates of deposit, and in 1920, when Blair & Company, Inc., wag 
formed and we turned over the quick assets of the firm, Mr. Blair 
wanted this money. The result was an arrangement by which he 
took an interest in Blair & Company (Inc.), I think lit was—no; 
Blair Securities Company, which we had formed to take over what 
was not turned over to Blair & Company (Inc.), but in; making the 
contract with Blair & Company (Inc.), we agreed to deliver Blair 
Securities Company to them free of debt, so that Mr. Blair having 
taken Blair Securities stock for this $900,000.00 and we being per¬ 
sonally obligated to him, we then made an agreement with Mr. Blair 
that each one of us would pay him our prorata, according to the 
interest we had in the firm. My proportion was 22 per cent of the 
$900,000.00, which was $197,496.02. 

Item 4 on page 3 of Exhibit 3 reads Loss from disposal of securi¬ 
ties owned jointly with former partners of Blair & Company,” and 
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the amount is $9,638.10. That was a deduction claimed and 

37 allowed by the Department of Internal Revenue as a loss in 
1922. 

“ Most of iny income as shown by Exhibit No. 2, was from the sale 
of securities that I had, and had to sacrifice in order to get money 
to pay the notes which the firm was responsible for. The income 
you will find there is almost all of it profits from securities I had. 
My regular business for the years 1921 and 1922 was a continuation 
of the liquidation of the affairs really of old Blair & Company. 
Of course, I bought and sold some stock and bonds hoping to make 
a little money, but I was particularly engaged in winding up the 
affairs of Blair & Company and the committments we were respons¬ 
ible on. I do not recall what the amount was in 1922, but we had 
nearly one million dollars out that we were responsible for. The 
principal persons or parties to which the partnership owed money 
were different banks in New York. 

In addition we were obligated to the Government for $2,750,000.00. 
That came about by the Government and Mr. Dennis, who was 
attending to this piece of business, putting up this plant in Virginia 
and instead of doing like most people at the time when they were 
dealing with the Government, Mr. Dennis agreed to return the money. 
He signed the name of Blair & Company and committed Blair & 
Company to pay the Government. No corporation or other party 
assumed this liability. It was all Blair & Company. I devoted a 
good deal of my time and attention to attending to the liquidation 
and the settlement of this indebtedness. I also gave my time and 
attention 1 6 other liabilities of Blair & Company. 

For the year 1922, Exhibit No. 3 correctly describes the different 
sources of my income. During 1920, 1921, and 1922, I was to a cer¬ 
tain extent engaged in trading in securities on my own account for 
profit but mostly attending to our liquidation affairs. What 

38 was left of this liquidation of the affairs of Blair & Company 
was a continuation, substantially, of the business formerly 

conducted by me as a partner in Blair & Company. 

M I maintained an office during the year 1922 at 24 Broad Street, 
New York City and had my secretary there. The history of these 
notes referred to on/or described in Exhibit 3, was substantially the 
same as described in detail with respect to this seventh note; all a 
part of the business of the International Coal Products Company. 
All these notes were for funds to finance that corporation. That cor* 
poration was also in control of the General Oil & Gas Company, for 
which it was being financed, and also the Moose Mountain Iron Com¬ 
pany. These two companies were also borrowing, all of which we 
became responsible for.” 

On cross-examination, the witness testified as follows: 

“ I think I was chairman of the Board of the Texas, Pacific Coal 
and Oil Company during the year 1922. I held no other official 
position with that corporation. I might say here it was more or less 
an honorary position on account of my having organized it in 1888, 
and I was becoming a pretty old official and they kind of retired me. 
I have forgotten what amount of stock I held in that corporation 
during tlje year 1922. I was a very large stockholder in 1918 and 
1920. I think I sold a lot of stock in 1922 to get some money. It 
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was an enterprise I started in 1888 and a lot of this stock was from 
the original organization of the company. I never bought or specu¬ 
lated in the stock at all. I kept my interest in it and [developed it. 
I had to sell during the years 1921, 1922, and 1923 to get money to 
pay these debts. I never owned a control. I think the highest per¬ 
centage in the company I ever had was 10 per cenjfc at any time. 

39 Looking at the list attached to the 1922 return I jean name the 
following corporations in which I was a director ip 1922: Bank¬ 
ers Trust Company, Clinchfield Coal Corporation, First National 
Bank of Los Angeles, Guaranty Trust Company, Mercantile Trust 
Company of San Francisco, Metal & Thermit Corporation, Pond’s Ex¬ 
tract Company, Texas, Pacific Coal & Oil Company, Western Mary¬ 
land Railway Company. There were no others except the ones I 
have stated. I think most of the shares of stock in those corpora¬ 
tions I held for investment. I also purchased and sold a lot of 
shares in those corporations. I bought and sold stocks. I do not 
allege that I was a dealer in securities during the year 1922 in the 
strict sense of the term; not as a professional traderj To a great 
extent the securities alleged to have been dealt in consisted princi¬ 
pally of stocks and bonds of the corporations with which I was offi¬ 
cially connected or that I knew something about. I did not main¬ 
tain an office as a dealer in securities. I was residing at that time at 
2906 Broadway, San Francisco, California, the address jshown on my 
1922 return. I guess the item of $292.03 on line 16, represents the 
total expenses connected with office work such as rent and salaries 
connected with the alleged buying and selling of stocks and bonds. 
My secretary took that off. It represented supplies, stationery, etc., 
but of course there were other expenses besides that. There must be 
from that statement. Evidently the $292.00 is connected with the 
building down in Texas, that is all my secretary chairged up that 
year. The Texas, Pacific Coal & Oil Company had a New York office 
at 24 Broad Street. This is the same address showii on my 1923 
return.” 

At this point the 1923 return was offered and received in evidence 
as respondent’s “ Exhibit A.” 

40 By Mr. Allen : 

Q. You stated that you did not file your 1922 return as a 
dealer in securities. Did you consider at the time that you filed the 
return whether or not you were in any other kind of business ? 

Mr. Cowenhoven. I object to that, if your honor pleiase. I do not 
know that what he considers is relevant or important in this case. 

The Member. I overrule the objection. He may answer the 
question. j 

A. Well, I was attending to the affairs, winding upj the affairs of 
the old firm of Blair & Company and our investments and our inter¬ 
ests there. That was really the major business I had. j 
I can not explain line 2, which states “ income from business or 
profession, see Schedule A,” or Schedule A not having been filled out 
as having been engaged in a business or profession, other than that 
I did not get any profit—I did not make any money ijn the business 
I was in, in liquidating the affaire of Blair & Company. There was 
no money coming in to me. It was all going out. 
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The Member. Is there an exhibit attached to that return which 
explains any part of it? 

Mr. Aixen. Schedule A is blank on this return, your honor, and 
there is no notation appearing in line 2, so that there would not be 
any supporting schedule. 

Referring to line 4, which states “Income from partnerships, 
fiduciaries, and so forth,” I have Blair & Company, 24 Broad Street, 
New York City, losses $9,638.10, which is correct. I considered that 
a business at that time; winding up the affairs and this was a part 
of it. If the bad debt item, shown on line 14 of the return, $596,- 

41 895.30, was considered to be a part of a business, and that busi¬ 
ness Was the winding up of Blair & Company. I can not ex¬ 
plain why the bad debts were placed on line 14 instead of a schedule 
showing any losses or profits from an alleged business other than 
that the secretary made it out and I signed it, and I supposed it 
included it. 

It must be true that some of the items on that return represent per¬ 
sonal items and some are connected with the alleged business. I do 
not recall owning any nontaxable securities during the years 1922 
and 1923. It may be I had some Liberty bonds in 1923. I don’t 
remember whether I owned those bonds during the year 1922. I can 
let you know about that. I may have bought them on speculation, 
I do not know. 

Q. You made no loans during the year 1923, did you ? 

A. I don’t know. 

Q. I might call your attention to the petition in the case to refresh 
your memory, paragraphs F, G, and H. 

Mr. Cowenhoven. I object to that question, if your honor please. 
All we are concerned with is what he was doing in 1922. It is quite 
true a deduction is claimed for the year 1923, but the question before 
us is whether he was engaged in a regular business in the year 1922, 
and I theref ore object to the question. 

The Member. I will overrule the objection. Answer the question, 
Mr. Marston. 

By Mr. Aixen : 

Q. The question was, did you make any loans during the year 1923, 
referring to paragraphs 5-H of the petition. You may read that 
over and see if that will refresh your memory. 

A. I do not recall any. 

42 Paragraph 5-6 of the petition referring to the calendar year 
i 1922 and stating that I advanced cash on notes in the amount 

of $729,039.53 was all in connection with Blair & Company, specifi¬ 
cally the International Coal Products Company, Blair Securities 
Company, General Oil & Gas Company and the Moose Mountain 
Company. It must be three notes were dated in 1922 and three in 
1921. It must be that I made that loan of $110,000.00 to the Moose 
Mountain Company, on which we were guarantors. Moose Moun¬ 
tain was another corporation that Blair & Company were financing, 
and also General Oil & Gas Company. I think most all the financing 
of the General Oil & Gas Company. I do not remember what the 
loss was, but about $800,000.00, The General Oil & Gas Company is 
a subsidiary of the International Coal Products Corporation. I do 
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not think the Moose Mountain Company was. I am not certain 
about that. I do not recall. Blair & Company owned stock in 
Moose Mountain (Inc.). I afterwards took it when I paid in money 
to liquidate the debt of Moose Mountain, in closing up the affairs of 
Blair & Company. In the settlement or the winding up of the 
affairs I took over some stock in the International Coal Products 
Corporation. 

I would say the four corporations mentioned, the International 
Coal Products Corporation, Moose Mountain (Inc.), General Oil •& 
Gas Company, and Blair Securities Corporation, constitute the total 
number of loans made to a number of corporations.! I would not 
know the physical number of loans made without looking at the 
books. It has been some time. I do not carry those details. I 
have to depend entirely upon what you have before' you there. I 
have not the slightest idea of the total number of loans made during 
the year 1922, because I did whatever the parties we had ar- 

43 ranging this thing said, made small loans or large loans and. 
made contributions and took up notes—I could give you all 

that in detail if you want it, but I have not got it ifi. my memory. 
I think they were all confined to these four corporations. I think 
the loans to the International Coal Products Company were sepa¬ 
rate and distinct loans or endorsements, not several installments of 
a total loan or endorsement. I considered them as Separate loans. 

About twenty-two hours out of the twenty-four during the years 
1921, 1922, and 1923 was consumed worrying about these loans. I 
did not get much sleep during those three years. Ijwas giving all 
my time to winding up Blair & Company and the pieces of business 
which I did individually in the way of buying and selling stock. 
Without letting anything personal come into this, I had an invalid 
wife and I suppose I spent more time traveling over the country 
with an invalid wife than anything else. 

Mr. Allen. My question is directed not to the time you thought 
about the loans or worried about them, to use your ^expression, but 
the physical time it actually took to make those loans. 

Mr. Coweniioven. I object to that question, if your honor please.. 
Mr. Marston has answered that very fully and I believe any busi¬ 
ness man knows that the actual time it may tslke to write out 

44 a note or to complete a business transaction! by conference 
does not represent the time that he puts on it,! which is repre¬ 
sented by worry and the consideration given it. I submit he has 
answered the question quite fairly and thoroughly. I 

The Member. I am going to overrule the objectiori. I think it is 
a proper part of the cross-examination. 

A. I could not figure how much time it was. I would sit at my 
desk day after day and day after day and I was confined to my office 
watching these maturing loans and watching the developments of 
the business. Of course, there were days when I went down to my 
office and I did not do a thing, because there was nothing maturing: 
and nothing to renew. 

I don’t remember whether there was a loan madej to the General 
Oil & Gas Company about September 1,1921. There were a number 
of loans made to the General Oil & Gas Company. There were some- 
small ones, I do not know the number. I suppose $77,000 September 
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1,1921, is true. .1 can not recall the physical number of loans 

45 made during the year 1921. If you have the record there that 
there were four, that is all right. 

By Mr. Allen : 

Q. The transactions you testified to on direct examination with 
the International Coal Products Corporation were not regular loans, 
but they arose by reason of your liability as a joint indorser on 
original notes; is not that true? 

Mr. Cowenhoven. I object to that question on account of the use 
of the word “ regular.” I do not understand, if the Court please, 
what he means by “ not being regular loans.” 

(The reporter read the pending question.) 

The Member. Do you understand the question, Mr. Witness? 

The Witness. Well, I will say this, that we put up a great deal 
of money for the International Coal Products Company and we all 
made loans and advances to that company. The International Coal 
Products Company took some money., evidently, and paid off matur¬ 
ing loans and continued along in their operations at Clinchfield. 

The liability arose as joint indorser on the notes and as an owner 
of the property of the International Coal Products. 

When we contributed or loaned money to the International, of 
course we took their notes, and those notes in 1922, or that loan, I 
took collateral on. We loaned the International Coal Products and 
they had their obligations out and we came to their rescue. We were 
responsible for it. At one time the International Coal Products 
Company had good credit and then it got so it had poor credit and 
then it got so we had to indorse their notes. 

It is true that Blair & Company, the partnership, started liquida¬ 
tion in April, 1920. In 1920 there was a virtual consolidation 

46 of certain employees of Blair & Company and Solomon & Com¬ 
pany and there was formed Blair & Company (Inc.). When 

Blair & Company (Inc.), was formed, we turned over to them the 

? uick assets of the old firm of Blair & Company, and Solomon & 
!ompany turned over the quick assets of Solomon & Company, and 
that made Blair & Company (Inc.). Blair & Company was incor¬ 
porated early in 1920. I think it was in April or around that time 
that we formed Blair Securities Company which took over what they 
could of th6 old firm of Blair & Company that had not been turned 
over to Blair & Company (Inc.). There were two corporations: 

Among the assets that were taken over by Blair & Company (Inc.), 
was one note that we had of the International Coal Products Com¬ 
pany of $500,000.00. Not having the money to pay it off at that 
time, Blair & Company (Inc.), agreed to take it and carry it for 
three months. Instead of that they carried it until 1922, when they 
called on us to make the payments and the reason then, more par¬ 
ticularly, was that they had carried it for two years. Blair & Com¬ 
pany (Inc.), is still in existence, only they amalgamated here the 
other day with the Bank of America. The skeleton of the Blair 
Securities Corporation is still alive. I owned stock in both of these 
corporations during 1922. 

I think I can say I quit business after we made the settlement with 
the Government in 1925. All of the financing operations which I 
mentioned on direct examination, the Carolina Clinchfield Railroad 
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Company, the Terre Haute Railroad, and so forth, occurred while I 
was a partner in Blair & Company. I do not think there was any 
financing done after Blair & Company, the partnership, dissolved, 
besides the transactions we have been speaking of here. We were 
spending much time in studying out the liquidatibn. I do not 

47 know what other transactions occurred during the year 1922 
besides the endorsements which might be said to connect with 

the business of liquidating Blair & Company. I would have to get 
the journal here and read them off. 

Redirect examination: 

I pay my secretary $5,000.00 a year and paid him that amount in 
1922. I did not take any legal advice or consult any expert ac¬ 
countants upon the preparation of this return in 1922. My secretary 
attended to it entirely. He took these particular losses or other 
items from the books. I continued, after the dissolution of Blair & 
Company, the same kind of activities in order to liquidate it as I 
had been pursuing when I was a partner. My life aid occupation 
and general business were substantially the same in the mature of the 
transactions in winding up the affairs of the Blair & Company as 
when I was a partner. We did not get through the liquidation of 
Blair & Company in 1920. We started in to liquidate. 

Blair & Company sold its good will and quick assess to Blair & 
Company (Inc.), and payment for that was made by giving stock 
to the partners. The old partnership organized Blair Securities 
Company to take over the assets other than those transferred to 
Blair & Company (Inc.). There was left for me as an individual in 
liquidating the affairs of the old partnership, the matter of attend¬ 
ing to the liquidation of Blair Securities Company. X had to give 
my time and attention to Blair Securities Company. I was an offi¬ 
cer of Blair Securities Company. Besides being concerned as such 
officer with the liquidation of the affairs of the old partnership, we 
also had this indebtedness of Blair & Company to attend to. 

48 We did not turn over all our liabilities. The indebtedness to 
the Government that I attended to personally; amounted to 

$2,750,000.00 and gave us a great deal of trouble and required a good 
deal of time. All three of us gave our time to that. There were other 
liabilities besides that I attended to individually. 

Blair Securities Company had nothing to do with the liability to 
the Government. None of the liabilities were assumed by either 
corporation. These advances or loans were made by the United 
States Government to Blair & Company in 1918 and 1919, for the 
purpose of building a plant at Clinchfield, Va., for the[ International 
Coal Products Company. Blair & Company was responsible for 
these loans made directly by the Government. Mr] Dennis, Mr. 
Blair, and myself represented Blair & Company in j making these 
loans. He pledged the credit and signed the contract for Blair & 
Company, which committed all three of us, and it reached the point 
where the Government brought a suit, and, of course, vjre were pretty 
active, don’t you know, in attending to that, and finally it was com¬ 
promised in 1925. The Government had it in the hands of a lawyer 
and I suppose it was in suit. I do not know whether a complaint 
was ever filed or not. Anyway, the Government was demanding 
payment in 1921,1922, 1923,1924, and 1925. Judge Lindabury rep- 
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resented us. We had conferences with him. He was the former 
attorney for the United States Steel Corporation. We used to 
come down here to Washington for conferences with Government 
officials on the subject. I saw Secretary Weeks, for one, who was 
Secretary of War at that time. I have forgotten whether that was 
in 1922 or 1923 or 1924, but somewhere around there. I don’t re¬ 
member exactly what I did in 1922 in connection with this matter, 
but it was working out some form of settlement. That was being 
done constantly until 1925. I was always conferring with my 
49 partners about this settlement. It is my opinion that I was 
substantially continuing the business during 1922 of Blair & 
Company as investment bankers, with a view to liquidating it. In 
liquidating it we necessarily had to make certain advances and loans. 
We had a lot of these things to wind up—our interest in different 
companies. 

Recross-examination: 

In explanation of why the affairs of liquidation were not taken care 
of before the ultimate dissolution of the old partnership—the disso¬ 
lution was in 1920, virtually, but there were things we had to con¬ 
tinue. Let me explain this as I see it. There was a dissolution in 
1920, and had a piece of business come up I would not have felt 
authorized, with the existence of that firm, to commit my two former 
partners, but the liquidation was going on. We were going ahead 
and liquidating the old affairs of Blair & Company. Evidently 
there was a dissolution of the firm, but at the same time we were 
all working together, one through the Blair Securities Corporation 
and also individually, although as a unit of the old Blair & Company 
in this Government matter. 


50 It is hereby stipulated and agreed by and between Edgar L. 

Marston, and the Commissioner of Internal Revenue, by their 
respective counsel, that the foregoing with exhibits attached as de¬ 
scribed herein contains the substance of all of the evidence material to 
the errors heretofore assigned by the commissioner adduced at the 
hearing of the above-entitled case before the United States Board of 
Tax Appeals. 

(Sgd.) C. M. Charest, 

General Counsel, Bureau of Internal Revenue. 
(Sgd.) Charles T. Cowenhoven, Jr., 

(Sgd.) H. Maurice Fridlund, 

Attorneys for Respondent. 


This statement of evidence is duly settled, approved, and signed 
this 6th day of January, 1931. 

C. Rogers Artjndell, 

Member , United States Board of Tax Appeals. 

(S.) 
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Total stock and bonds sold during year 1922 


Sale price Cost 


87 

10 

1600 

5 Vi 
914 

847,658.33 


Amarillo Realty Co. $15,000.00 $15,000.00 ...L. 

Bankers Trust Co... 281,644.40 159,066.25 $122,578.15 _ 

Blair & Co. (Inc.) Pref... 75,100.00 75,100.00 ...j.. 

Bliss & Co., 2nd Pref.. 47.96 . : 47.96 . 

“ « “ Common. 1,677.60 1,452.48 i 225.12 _ 

Brooklyn Edison Synd. 481.65 . ! 481.65 - 

Chase National Bank.. 14,348.00 11,446.88 2,901.12 . 

Clinchfleld Coal, Common. 14,000.00 20,000.00 .. $6,000.00 

City National Bank. 7,750.00 6,727.30 1,022.70 . 

Clinch. Port Cem. Common. 56,000.00 13,225.00 4?, 775.00 . 

Dome Mines. 4.00 4.00 —i.. 

Individual Drinking Cup. 45,000.00 61,830.00 ...L. 16,830.00 

International Agri. Corp.. 540.50 .. : 54a 50 .. 

International Motor “. 21,186.07 . 21,186.07 .. 

Knox Hat Co. 2nd Pref.. 219.36 . \ 219.36 ._. 

“ “ “ Common. 33a 75 . i 336.75 _ 

Laurentide Power Co. 6,996.00 .. 6,99a 00 .. 

Metal & Thermit Com. 8,160.00 4,380.50 3,779.50 . 

Midvale Goshen Coal. 4,200.00 . 4,200.00 .~ 

Nicholson File Co. 1,599.60 2,77a 00 . 1,170.40 

Oriental Oil Co. 9,375.00 9,875.75 — j.. 500.75 

Pressed Steel Car Com. 1,296.20 957.50 j 338.70 .... 

Pond’s Extract Company. 12,000.00 ia200.00 1,800.00 . 

Standard Screw Co. 40,983.44 15,838.75 25,146.69 . 

Texas Pac. C. & O. Co. 229,804.80 16,946.02 2lS,858.78 . 

Texas Pacific Railway. 1,856.75 1,257.00 599.75 . 

Thompson Starrett Co..... 4,781.52 . 4,781.52 .. 

Van Noy Interstate, Prf.. 853.84 877.55 ...j_ 23.71 

“ “ “ com. 80 , 000.00 . saooaoo. 

Western Pacific R’y. Pfd. 321.89 495.00 —L.. 173.11 

“ “ “ Com. 182.17 480.28 _'. 298.11 

Clinch. R’y. Synd. 38,122.66 21,209.94 ia912.72 _ 

Cash to Blair & Co., Inc. 73.36 73.36 ...j..... 

Miscellaneous. 114.16 .. 1 114.16 .... 

United Dyewood Corp. Pref.. 11,000.00 2,062.50 ...l. 362.50 

Goldwyn Picture Corp. 6s. 100.00 95.00 5.00 .. 

Mo. Pacific R’y. Gen’l 4s. 3,162.08 4,995.00 L. 1,832.92 

Western Pacific 1st 5S. 347.56 360.00 ...j.. 12.44 

Totals. 979,367.32 456,724. Q6 549,847.20 27,203.94 

Sale price less cost. 456,724.66 .L.. 

Profits less losses...... 27,203.94 -- 


Total net profits. 522,643.26 


Director’s fees 

Bankers Trust Company____!- $905.87 

Clinchfleld Coal Corporation_i_ 20. 00 

First National Bank of Los Angeles_j- 150. 00 

Guaranty Trust Co__ 679. 71 

Mercantile Trust Company of San Francisco.. 90.00 

Metal & Thermit Corporation__ 150. 00 

Pond’s Extract Company__ 40. 00 

Texas Pacific Coal & Oil Co__ 100. 00 

Western Maryland Railway Co_ j - 80. 00 

Total director’s fees_j-2, 215. 58 

(Indorsed:) U. S. Board of Tax Appeals, Docket 20955. Admitted in evidence 
Jun. 24, 1929. Petitioners Exhibit 2. 


Dividends received in 1922 


Bankers Trust Company_j_$16,230.00 

Guaranty Trust Company_i__ 1,200.00 

Title Guarantee & Trust Co_i__ 42.00 

Putnam Trust Company_j._ 150.00 

Chase National Bank___[_ 1,000.00 

Chase Securities Corporation_j_ 250.00 

City National Bank (Dallas, Texas)_|__ 624.87 
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First National Bank of Los Angeles_ $185.00 

Mechanics & Metals National Bank_ 960.00 

Blair & Co. (Inc.) preferred____ 1 60,299.02 

Barco Gasoline Co- 279.80 

Bliss & Co- 67.80 

Coal Sales Co_ 187.81 

Clinch field Coal Corporation- 8,598.00 

Clinchfield Portland Cem. Corp. pref_ 49.00 

Clinchfield Portland Cem. Corp. common_ 867.50 

Dome Mines Co- 6.00 

Golf Illustrated- 30.00 

International Motor Co. 1st pref_ 1,554.00 

Laurentide Power Co. com_ 94.50 

Metal & Thermit Corp. pref- 35.00 

Metal & Thermit Corp. common_ 872.00 

Moredail Realty Co_ 333.32 

Nicholson File Co_ 20.00 

Pond’s Extract Co. common_ 1,200.00 

Ritter Lumber Co_ 1,750.00 

The Securities Co- 1 ,000. 00 

Standard Screw Co- 945.00 

Texas Pacific Coal & Oil Co_ 6,614.50 

Thompson Starrett Co. common_ 820.99 

United Dyewood Corp. pref- 43. 75 

United Dyewood Corp. common_ 498. 00 

Van Noy Interstate pref- 551.05 

Van Noy Interstate common_ 7, 752.15 

Western Pacific Railway Co_ 22.50 


Total dividends received_115,113.56 

Less amount received as fiduciary__ 25,974.50 


Total net dividends- 89,139.06 

Interest 

Bankers Trust Company_ 1 ,160. 71 

Equitable Trust Co_ 554.62 

Guaranty Trust Co- 198.26 

Blair & Co- 10.69 

Blair & Co. (Inc.) (omitted)_ 1,483.43 

General Oil & Gas Co- 1,540.00 

Hugh Moore- 79.00 

Anita V. McHarg- 150.00 

Meldrum & Rhoadstrum- 111. 29 

Hearn Streat- 11.00 

George W. Vangerhoef- 250.00 

O. S. McHarg, special- 5.13 


Total interest collected_ 5,554.13 

Coupons 

Field Club of Greenwich_ 25.00 

Goldwyn Pictures_ 22.67 

Greenwich Country Club_ 40.00 

University Club of St. Louis_ 29.80 

Union Oil of California_ 812.50 

Western Pacific Railway Co_ 10.00 


Total coupons collected_ 940.97 

Texas Pacific Coal & Oil Company bonus_ 24,000.00 


1 Marginal note, $52,636.02. 
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55 Interests, Taxes, Contributions, and Other Deductions 

INTERESTS j 

J. P. Morgan & Co- j__ $7,630.45 

Blair & Co- j '480 74 

Janet Phelan-j__ 72 ! 40 

Blair & Co., total interest-- 37,209.64 

Total interest paid-j__ 45,402.33 

TAXES 

J. G. Adams, Breckenridge, Texas_ i _ $ 349.85 

Tax Commissioner, San Francisco, California_j__ 465.40 


Blair & Co. partnership- 


Supplies, stationery, transfer stamps, etc_ 


BAD DEBTS, NOTES WRITTEN OFF, ETC. ] 

International Coal Prod, note, 12/1/21_$141,428. 57 

Credited by sale of collateral_ 69,062.50 

International Coal Prod, note, 12/19/21_ 117, 857.14 

Credited by sale of collateral_ 57,500.00 

International Coal Prod, note, 12/28/21_ 141,428157 

Credited by sale of collateral_ 69,062.50 

International Coal Prod, note, 1/14/22_ 78,571143 

Credited by sale of collateral_ 41,040; 00 

International Coal Prod, note, 2/2/22- 62,857; 14 

Credited by sale of collateral- 30,700; 00 

International Coal Prod, note, 2/21/22_ 243,571; 43 

Credited by sale of collateral_ 118,950.00 


$72,366.07 


60,357.14 


72,366.07 


37,531.43 


32,157.14 


-j - 124,621.43 

Total International Coal Products notes- i _ 399,399.28 

Guaranteed obligation paid to Jas. A. Blair_j_ 197,496.02 

Total bad debts written off_!_ 596,895.30 


CONTRIBUTIONS 


Churches, etc_ 


56 Statement of Marston building. Ranger, Tex., year 1922 

RECEIPTS—RENTALS 

January rents collected___ $980.00 


February 

March 

April 

May 

June 

July 

August 

September 

October 

November 

December 


540.00 

2,125.00 

650.00 

817.50 
1,155.00 

760.00 

680.00 

975.00 

615.00 

632.50 
839.60 


Total rents collected_ j _10,819.60 
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ORDINARY AND NECESSARY EXPENSES 


Water, heating & lighting_ $376.68 

Janitor___ 720.00 

Insurance___ 615.90 

Taxes_ 4,592.38 

Chas. S. Heffem_ 2,000.46 

Sundry supplies, etc- 192.48 


Total ordinary & necessary expenses_$8,537.90 

Repairs--- 850. 50 

Depreciation (2% on cost of brick bids., $9S,545.63)_ 1,970.91 


Total expenses and depreciation_$11,359.31 


Net loss for year 1922. 


539.71 


57 Office of supervising internal-revenue agent, room 431, 
customhouse 

Treasury Department, 

i Internal Revenue Service, 

March 18, 1926. 

In re: Edgar L. Marston, 2906 Broadway, N. Y. City. 

Date of report: Feb. 15, 1926. 

Years examined: 1922 to 1923, incl. 


Sir: Add’l tax due, $25,937.40. 

There is transmitted herewith copy of a report covering examina¬ 
tion recently made by a representative of this office covering your 
income-tax liability, and a form of agreement which, if the adjust¬ 
ments suggested are satisfactory to you, you may sign and return to 
this office. The agreement, however, until approved by the commis¬ 
sioner, upon a review of the examining officer’s report in Wash¬ 
ington, is not binding. In the event the report is not approved upon 
review in Washington and there are material changes, you will be 
given the benefit of due notice and afforded an opportunity to discuss 
the changes with this office. 

If you do not agree with the conclusions stated in the report, it 
is desired that every opportunity be afforded you to present any 
objections or additional information which you believe might affect 
the result of the final decision of the Commissioner of Internal 
Revenue at Washington, D. C. The original of this report will, 
therefore, be held in this office for a period not to exceed thirty days 
from the date of this letter in order that you may, if you so desire, 
present any protests, briefs, or letters containing additional infor¬ 
mation. Such protests, briefs, or letters should be forwarded in 
triplicate to this office, where they will receive careful consideration 
before the report with all papers pertaining thereto is transmitted to 
the Department at Washington for final action. If you agree to the 
findings of the examining officer, the report will be forwarded at 
once. In the event that you do not submit protest or brief within 
the thirty-day period, the report will immediately thereafter be 
forwarded to the bureau. However, any appeal, protest, or addi¬ 
tional information affecting the inclosed report should be directed 
to this office and not to the bureau at Washington. If forwarded 
to the bureau direct it will be referred to this office for appropriate 
consideration. 
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' |., ' . 

If protest is submitted it should be a sworn statement of facts over 
the signature of the taxpayer and should include all items to which 
exception is taken. 

No remittance should be made until you receive notice of assess¬ 
ment from the collector of internal revenue for your district. 

Please acknowledge receipt by return mail. 

Respectfully, 

R. T. Miles, 

Supervising Interned Revenue Agent. 
By Internal Revenue Agent. 

SAB/MMc. 

(Indorsed:) U. S. Board of Tax Appeals, Docket No r 20955. Ad. 
mitted in evidence June 24,1929. Petitioner’s Exhibit ; 3. 

58 Edgar L. Marston 

Schedule 1 .—Block adjustments 

| Return I Additions I Reductions I Corrected 


(1). $26,215.58 . 

(3) . 5,011.67 . 

(4) . 9,638.10 . 

(5) . 591.71 $52.00 

(6) . 522,643.26 . 

(7) . 89,139.06 . 

(10). 632,779.76 52.00 


45,402.83 .L. 

465.40 .L. 

596,895.30 . $128; 627.69 I 

500.00 500.00 .L.I 

292.03 . L. 


$26,215.58 
5, OIL 67 
9,638.10 
539.71 
522,643.26 
89,139.06 


45,402.33 

465.40 

725,422.99 


643,555.06|. 128; 027.69 

10,775.30 . 127; 976.69 

10,775.30 . 127'975.09 


138,750.99 
138,750.99 


Schedule 1-A .—Explanation of items changed 

Salary from Texas Pacific Coal and Ore Company_$24,000. 00 

Directors fees_ j__ 2,215. 58 

26, 215. 5a 

59 (3) Interest on bonds and deposits. 

(4) Loss from disposal of securities owned jointly 
with former partners of Blair and 
Company: 

Galena Signal Oil notes_ $8,689.96 

United dyewood stock- 948.14 


(5) Rental received from property at Ranger, Texas— 
Expenses: 

Salary to manager_$2,040.46 

Water, heat and light_ 376.68 

Janitor_ 720.00 

Taxes_ 4,592.38 

Insurance and supplies- S08.38 

Repairs_ 850. 50 

Depreciation_ 1,970.91 


Loss. 
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(6) Profit from sale of stocks and bonds per Schedule 1-B. 

(7) Dividends received direct_$89,139. 

(12) Interest paid_ 45,402. 

(13) Taxes pair_ 465. 

(14) Payments made to Jas. A. Blair under guaranty made by 

taxpayer of deposits by former with firm of Blair and 

Company- 197,496.02 

Uncollectible notes of International Coal Products Corpora¬ 
tion, as reported: 

Notes dated December, 1921, and Jan. and 

Feb. 1922_$785, 714.28 

Less proceeds realized from collateral_ 386,315.00 

- 399,399.28 

Add note dated March 9, 1922, also uncollectible_ 128,527.69 


Total bad debts_ 725,422. 99 

60 (15) Contributions deductible, but in excess of 15% of net 

income_:_ 500.00 

(16) Office expenses_ 292. 03 


Schedule I-B.— Total stocks and bonds sold during year 1922 


No. Shs. 

Name 

200 


875 


•751 

Blair & Co. (Inc.) pref.. 

0 


60 




50 


•500 


25 


565 



750 


50 


300 


31 


113 


100 


136 


42 


10 


125 


20 


200 


189 


8800 


60 


87 

10 

1600 




2-5^ 

m 

'547,658.33 







25 


$ 100.00 

$5M. 

$400. 














$15,000.00 
281.644.40 
75,100.00 
47.96 

1.677.60 
481.65 

14,348.00 
14,000.00 
7,750.00 
56,000.00 
4.00 
45,000.00 
540.50 
21,186.07 
219.36 
336.75 
6,996.00 
8,160.00 
4,200.00 

1.599.60 
9,375.00 
1,296.20 

12,000.00 
40,983.44 
229,804.80 
1,856.75 
4,781.52 
853.84 
80,000.00 
321.89 
182.17 
38,122.65 
73.36 
114.16 
1,700.00 
100.00 
3,162.06 
347.56 


$15,000.00 
159,066.25 
75,100.00 


1,452.48 


2,770.00 

9,875.75 

957.50 

10,200.00 

15,836.75 

16,946.02 

1,257.00 


877.55 


495.00 

480.28 

21,209.94 

73.36 


2,062.50 

95.00 

4,995.00 

360.00 


$122,578.15 


11,446.88 

20,000.00 

6,727.30 

13,225.00 

4.00 

61,830.00 


4,380.50 


47.96 
225.12 
481.65 
2,901.12 


1,022.70 

42,775.00. 


540.50 
21,186.07 
219.36 
336.75 
6,996.00 
3,779.50 
4,200.00 


$6,000.00 

1083000 


338.70 

1,800.00 

25,146.69 

212,858.78 

599.75 

4,781.52 


1,170.40 
500.70 


80,000.00 


16,912.72 

iii'ie 

.aoo' 


1,832.92 

12.44 


979,367.32 

456,724.06 


549,847.20 

27,263.94 


522,643.26 


£88 
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61 Schedule 2. — Computation of tea, year ended December 81, 1988 

Total net loss, Schedule 1_$138, 750. 99 

Less: Exemption claimed by wife (dividends, $89,139.06)_1. 89,139.06 

Income subject to normal tax_j._ None. 

Total tax_ -I. None. 

Total tax assessable_None. 

Tax previously assessed_1. None. 

Additional tax to be assessed_J._ None. 

Schedule 3.— Block adjustments 



Wife’s net gain...$80,54L 70 

Husband’s net income or loss. 4 . 42,666.42 

62 Schedule 3-A.— Explanation of items changed 

(1) Salary from Texas Pacific Coal and Oil Company...__j_$11,000.00 

Director’s fees_|_ 1,473.25 


(3) Interest on bonds and deposits: 

By husband_ 


12, 473. 25 


By wife...]... 6,068.24 

6 , 882. 67 

(4) Income to wife from E. L. Marston, trustee_ i 10, 064 26 

(5) Income from rentals_$7, 442. 50 

Expenses and taxes_$7, 512. 49 

Depreciation_ 1, 970. 91 9, 483. 40 

Loss_ i _ 2,040.90 

(6) Profits as share of underwriting syndicates_ i 1, 109. 73 

(7) Dividends received by husband_$38, 432. 21 

By wife: 

Dividends_$18, 991. 25 

From E. L. Marston, trustee_ 8, 856. 95 

From E. L. Marston, trustee_ 36, 561. 00 64, 409. 20 

-r- 102,846.41 

(8) Interest on Liberty fourth 4J£%, $79,000.00 principal_L_ 3,803.75 

After July 2nd, $50,000.00 principal exempt_ j. _ 2, 125. 00 

Taxable_L_ 1, 678. 75 

(11) Interest paid_j._ 5, 888. 36 

(12) Taxes paid_____L... 1,351.61 

(14) Note of International Coal Products Corporation claimed to be 

uncollectible. $128,527.69 allowed in 1922, when similar 
notes became worthless. 

(15) Contributions_j_ 600. 00 

(16) Office expenses_;_ 1,966.08 
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63 Schedule 4. —Computation of tax, year ended December SI, 1988 

Total net income, Schedule 3_$123, 208.12 

Exemption_ $2, 000. 00 

Dividends_ 102, 846. 41 

Interest on U. S. obligations, etc_ 1, 678. 75 

- 106, 525. 16 


Income subject to normal tax_ 16, 682. 96 

Tax 4% on $4,000.00.... $160. 00 

Tax 8% on $12,682.96____ 1, 014 64 

Surtax, husband and wife’s income_$123, 208. 12 33, 599. 90 


Total tax_ 

Less 25%..___ 8,693.64 

Less tax withheld at source (for 1917 not to exceed nor¬ 
mal tax)_ 143. 50 


Total tax assessable.. 
Tax previously assessed_ 

Additional tax to be assessed. 


34, 774 54 

8 , 837. 14 

25, 937. 40 
None. 

25, 937. 40 


04 [copy] 

Treasury Department, 

Washington , May 26, 1926. 

IT: PA: 2 
RMH: 201 

Mr. Edgar L. Mabston, 

21f. Broad Street, New York, New York. 

Sir: An audit of your income-tax returns for the year 1922 and 
1923, in connection with an examination of your books of account 
and records, discloses an aggregate deficiency in tax amounting to 
$30,994.20. This deficiency is the result of certain adjustments which 
are shown in the attached statement. 

You are granted 30 days from the date of this letter within which 
to present a protest against the deficiency proposed herein. The 
protest and any additional statements of facts must be executed in 
triplicate, Under oath, and contain the following information: 

(a) The name and address of the taxpayer (in the case of an 
individual the residence, and in the case of a corporation the prin¬ 
cipal office or place of business); (b) in the case of a corporation the 
name of the State of incorporation; (c) the designation by date and 
symbol of the letter advising of the proposed deficiency with respect 
to which the protest is made: (d) the designation of the year or 
years involved and a statement of the amount of tax in dispute for 
each year: (e) an itemized schedule of the findings to which the tax¬ 
payer taJkes exception; (f) a summary statement of the grounds 
upon which the taxpayer relies in connection with each exception; 
and (g) in case the taxpayer desires a hearing, a statement to that 
effect. 

If a protest is filed, any additional evidence or briefs of argument 
submitted will be given careful consideration, and if the commis¬ 
sioner finally determines that there is a deficiency, you will be advised 
thereof by registered mail in accordance with the provisions of sec- 
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tion 274 of the revenue act of 1926. Should you not i agree to the 
deficiency as fiinally determined by the commissioner j you will be 
allowed 60 days from the date of mailing of the registered letter 
not counting Sunday as the sixtieth day) m which to file a {petition 
with the United States Board of Tax Appeals for a redetermination 
of the deficiency. 

If you acquiesce in the proposed deficiency as shown in this letter 
and the accompanying statement, you are requested to execute a 
waiver of your right to file a petition with the United States Board of 
Tax Appeals on the enclosed Form A, and forward it; to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the atten¬ 
tion of IT: PA: 2: RMH: 201. In the event that you acquiesce in a 
part of such deficiency, the waiver should be executed with respect 
to the items to which you agree. 

Respectfully, j 

(Signed) C. R. Nash, 
Assistant to the Coimrmsioner. 

Enclosures: Statement, Form A. Form 882. 


65 

IT: PA 2 


[COPY] 

Statement 

M|t 26, 1926. 


RMH: 201 

In re: Mr. Edgar L. Marston, 24 Broad Street, New York, New 
York. 

Year Deficiency in tax 

1922 _ 'None. 

1923 _$$0,994.20 


The report of the supervising internal revenue agent ;at New York, 
New York, dated April 20, 1926, covering an investigation of your 
books of account and records for the years 1922 and 1923, has been 
reviewed and approved with the following exception: i 

1923 

An information certificate on file in this office discloses that you 
were paid a salary of $23,040.00 for this year by the Texas Pacific 
Coal and Oil Company, 1710 F and M Bank Building, Fort Worth, 
Texas, whereas there was reported only $11,000.00 in the return. 
Accordingly, your net income has been increased $12,040.00 and dis¬ 
closes a tax deficiency of $30,994.20 instead of $25,937.40, as reflected 
in the report. 

In the event that you forward to this office a protest against the 
adjustments set forth in this communication, the statements of fact 
upon which you base your protest must be signed and sworn to by 
you. 

In the event that you protest against the increase of the salary in 
your taxable income, you are requested to furnish a statement from 
the above-named company in substantiation of yout- contentions. 
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This statement should show clearly the date the amount in question 
was credited to your account and the date or dates it was paid 
to you. 

Payment of the tax in question should not be made until a bill 
is received from the collector of internal revenue for your district 
and remittance should then be made to him. 

69 United States Board of Tax Appeals 

Commissioner of Internal Revenue,] 

petitioner iDocket No. 20955 

Edgar L. Marston, respondent J 
To the Clerk of the United States Board of Tax Appeals: 
Prcecipe for record 

You are hereby requested to prepare a transcript of record in this 
cause, and bn or before January 5, 1931, transmit the same to the 
clerk of the Court of Appeals of the District of Columbia. You are 
requested to include in such transcript copies duly certified as correct, 
of the following documents: 

1. The docket entries of proceedings before the board. 

2. Pleadings before the board. 

4. Findings of fact and opinion of the board. 

4. Order of redetermination of the board. 

5. Petition for review. 

6. Agreed statement of evidence. 

7. This praecipe. 

8. Orders enlarging time for settlement and transmission of record. 

9. Stipulation of venue. 

(Signed) C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Commissioner. 

Acknowledgment of service and receipt of a copy of the foregoing 
praecipe is noted this 30th day of December, 1930. 

(Signed) Charles T. Cowenhoven, Jr., 

Counsel for Respondent. 

Now, February 4, 1931, the foregoing praecipe certified from the 
record as a true copy. 

[seal.] B. D. Gamble, 

Clerk, U. 3. Board of Tax Appeals. 

70 United States Board of Tax Appeals 

Commissioner of Internal Revenue, petitioner 

V8. 1 Docket No. 20955 

Edgar L. Marston, respondent 

Order enlarging time 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence and trans¬ 
mission and delivery of the record sur petition for review of the 
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Wl* Kt: rr? 


INDIVIDUAL INCOME TAX RETURN 


D»Not Write mThcuS'Jm 


ahF- 

* ^»p- 

k/ r'Orl 


‘"T’' vJiiO. 

Z. 

•s jsr . ' 

qqT i 


F~ — "" T OR NET INOSMEf OF MORE THAN $5,000 

INCOMER REGARDLESS OF AMOUNT, IF KURD ROM A PROFESSION OS BBSWESS, WCUJMNG FARMING 


For Calendar Year 1923 

-1922, and ended_ 



/ $ _ 

flT, - 1923 Examined by 




I TM» Satan Nat Later Than the 15th Day of the Third Month Following the Clooe-eftkeXlfcaflto -- 

(PRJNT NAME AND ADDRESS PLAINLY BELOW)- j- ✓ 

V"*iTD T UA'nrimAM >7 ^ 


' Cwhlw ’i Stamp) 


NSW YORK 

(Post office) 


EEW YORK 

(County) 


I .t i 

l *»/l' I 


JET: YORK 

'(State) 


3Cv\ 


OCCUPATION, PROFESSION, OR KIND OF BUSINESS. 


1. Ar© you a citizen or resident „ 2. If you filed a return for 1922, to 

Of the United States?_JLQS_ what Collector’s office was it sent? 

4. If sot. is a separate return being If so, state: (a) Name and address 

filed by your husband or wife? entered at head of that return_ 


3. Is this a joint return j 
of husband and wife?_ 

(b) Exemption. 

_ T claimed, $ 


8. Were you married and living with husband 

or wife on the last day of your taxable period? ... 

7. How many dependent persons (other than husban 


6. If not, were you on the last day of your taxable period su; 
living in your household who are cloeely related to you 


nod supporting one or more persons 

to you by blood, marriage, or adoption?_ sjs _L_ 


ow many dependent persons (other than husband or wife) under 18 years of age or incapable of self-support because 

mentally or physically defective were receiving their chief support from you on the last;day of your taxable period? .. , NQPQ___ 


Meafrotb. INCOME 

1. Salaries, Wages, Co mmiarions, etc. (8Uta nemo and adtoea of penoa tram whom received.) Amount received. 

*i _ 23 iur] 2 er.*...T.exa.s... 

j Directors Fe es from various Banks and Corporations, 


Expenses paid. 
(Explain in Scheduk Q.) 


11,000 00 

...1 J.4.73... 25... 


2. Income from Business or Profession. (Tram Schedule A). 


8. Interest an Bank Deposits, Notes, Mortgages, and Corporation Bonds--—. ....-.■ 

»: : Dividends _ on Other 

4. income from Partnerships, Fiduciaries, etc. (State name and address of partnership, etc.) stock Of* iOlEeS- IllCOIDe 

-r _ a _ „„ _ . _ . tic cortomt ioss- 

.ar.856.95.sooe 


3 * 332 . 1.6 


s 7 J\ r- 


8,856*1-95.. 







































5. Bents and Royalties. (From schedule B). 


6. Profit from Sale of Real'Estate, Stocks. Boride, etc. (From Schedule c> 


7S Dividends an Stock of Domestic Corporations. 


■ 


-490 | 

1. 109 .1 73 


I 


8. Taxable Interest on Liberty Bonds, etc. (Fran schedule E) 


9. Other Income (including dividends received on stock of foreign corporations). (State nature or income.) 
(a) - 

(*>- --- 

(c) ..-. 

10. Total Income in Items 1 to 9_ 


::i. 

.... JL*£Z§1 

75 








1L Interest Paid_.. 


12. Taxes Paid- 

13. Losses by Fire, Storm, etc. (Explain in scbeduio F). 

14. Bad Debts. (Explain In Schedule O) 




UsaLaffiUi. 


J3L 


16. Contributions. (Explain In Schedule G). 


128,32 7 Bp 

600 loo 


16. Other Deductions Authorized by Law. . (Explaiain Schedule G)_ 

17. Total Deductions in Items 11 to 16- 

18. Net Income (Item 10 minus Item 17)_ 


_ 


021x333J_ZSL 


.$_ 




COMPUTATION OF TAX 


19. Net Income (Item 18 above) _ 

■ 


B! 

20. Less: Dividends (Item 7 above) .t . 

$. - 




■ 

21. Taxable Interest on Liberty Bonds, 

etc. (Item 8 above), __ 



1 


n 

22. Personal Exemption and Credit for 

Dependents (see Instruction 23).. 



■ 


g 

23. Total of Items 20,21, and 22_ __ 


rH® 


ifiL Ttalanra (Ttam 19 minnn Ttnm 98) . 

s 

None 

i 

26, Amount taxable at 4)6 (not over $4,000) _ _ 


! 

99. Balance taxable at 8% (Item 24 minus Item 25) 

9 

vmm 1 


27. Normal Tax (4# of Item 26) — 

28. Normal Tax (8$ of Item 26) — 


29. Surtax on Item 19 (see Distraction 29). 


SO. Tax on Capital Net Gain (12} # of column 9, Schedule D) 
(see Instruction ft)- - L 


Ism 


None 


31. Total Tax. 


32. Lem: Income Tax paid at mnnrm 

33. Income and profits taxes paid to 


foreign countries or possessions cf 
the U. & (attach Item 1116; 


.JTona 


JOfia. 


ifoae. 


84. Balanced* Tax (Iteaglftfons Items 82 and 83). 


tfQDe 


% 

rv* 


CheoksAnddrafte will be accepted only if payable at par. 




•rt H 


70—31. (Facep.ho.) No. 2 


An amended return must be m a r ked "Amended ” at top of return. 

















































ULE A.—INCOME FROM BU31WE^>R ji 

v V 


R0FESSION. (8ee Instruction 2.) 


1. Total income from business or prafMton. 
Cost or Goods So id: 

2. Labor__ 

S. Material aad supplies_ 


Other Business Deductions: 

10. Salaries and wages not reported as “Labor” on line 2 

(see Instruction 1)_$_ 

11. Rent on business property in which taxpayer has no 

equity----- 


4. Merchandise bought for sale...| 12. Intercet on business indebtedness to others___ 

5. Other costs (list principal items and amounts below or on | 

separate sheet)_^.. . 13. Taxes on busman and business property._ 

14. Repairs, wear and tear, obsolescence, depletion, and 

6. Plus inventory at beginning of year.. .. property losses (explain below)...'.___ .1_ 

7. Total (Lines 2 to 6, inclusive)..$.. 15. Bad debts arising from sales or professional services..as 

lo. Other expenses (list principal items and amounts below 

8. Less inventory at end of year..I -. . or on separate sheet)___ 


9. Net Coer of Goods Sold (Line 7 minus Line 8)_. I 7 - Total (Lines 10 to 16, inclusive) 1 ._ |$.I. 

18. Total Deductions (Line 9 plus Line 17)_ 8__ 

State amount of salary to self included in Item 10_8.. 19. Net Inco me (L ine 1 minus Line 18) (Enter as Item 2)___8___ 

Explanation of deductions 

claimed on lines 5,14, and 16_*...,. 


1. Kora or Property. 


2. Amount 
Received. 

3. Cow, ' R Value 
March 1,1913. 

4. Deprectation 
and Depletion. 

5. Repairs. 

* 7 .1*1*2] SO 


.63.... 

8 1,97a 

.91. 













. 2 * • 








-A- t 


........... 


_ ....._ _ 

, , r . 


6. Ora zx 
Expenses. 


7. Net Income 
(Enter as Item S). 


:8_Za£12 Us: _jml 


State estimated life of property, 
and depreciation previously taken. 


1. Kura or FsorxaTT. 


If not acquired by purchase, 
state how acquired!.. 


2. Date Aoquibed. 3. Amount Received. 

4. Depreciation. 

S. Cost. 

6. Value 

Match 1,1913. 

.1321-1923.. 8-.262.43. 

.11.. 

$. 

8-25139 3a 

8 



















_ 


7. Subsequent 8. Net PRom* 

Improvements. (Enter as Items). 


_8.1,10 9 7gLj 


SCHEDULE D.—CAPITAL NET GAIN FROM SALE OF ASSETS HELD FOR MORE THAN TWO YEARS. (Optional, See Instruction*6.) 


1 4. Amount Received- S . Depreciation. 6 . Co * r - Match “ 1913. 


8. Subsequent 5."net Gain 

' Improvements, and (Enter Tax ot 12K% 
Capital Deductions. as Item 30). 









































If not acquired by purchase, 
state hot? acquired 


SCHEDULE E.—TAXABLE INTEREST ON LIBERTY BONDS, ETC. (See Instruction 8.) 


1. Obligations or the United States 
Issues Since September i. 1917. (Interest on Obligations in Excess 
or Exemptions is Only Subject to Surtax.) 


f a) First Liberty Loan Second Converted 4JJ& Bonds.. 

6) Liberty 4% and 4\% Bonds, Treasury 4\<fo Bonds, Treasury 
Certificates, and Treasury (War) Savings Certificates. 


2. Exemptions 
Applicable From 
Beginning or 
Taxable Period 
to JULT 2,1913. 


3. Amount Owned 
to July 2,1923, 
is Excess or 
Exemptions Speci¬ 
fied in Column 2. 


(c) Liberty 4% and 4\<fo BondsL.. 


(d) Victory 4}% Notes, and Treasury Notes..|. none 


83o,ooo None 

5,000 .Hons. 

125, 000 Hone. 

None 


4. Interest to 
July 2, 1923, on 
Amount Owned lv 
Excess or 
Exemptions. 


.None 
.Hernia 

.Horje 
Nonle 


5. Exemptions 
A rruCABLE From 
July 3,. 1923, 
to End or 
Taxable Period. 


6 . Amount Owned 
from July 3, 1923, 
in Excess or 
Exemptions Speci- 
riEo nr Column 5. 


7. Interest from 
July 3, 1923, ON 
Amount Owned in 
Excess or 
Exemptions. 


..Q.Q..Ll*.a7.a. 25.„ 


(«) Total Taxable 1 ntehest (If joa Bought or told daring year, attach statemeot tbowing holdiagi by periods). 




1. Kind or Propertt. 


(Enter totnl of columns 4 and 7 as Item 8)... If-i-o-azaJ-ZS- 


SCHEDULE F.—EXPLANATION OF LOSSES BV FIRE. STORM, ETC. (Seo Instruction 13.) .1 , 


2. Date acquired. 3 ^ n 0 ^ W /mpwvmen” 5. Depreciation. 6. Insurance. 7. Salvage Value. (E n»”lE£l3.> 



SCHEDULE G.—EXPLANATION OF DEDUCTIONS CLAIMED IN ITEMS 1, 14, 15, AND 16. 

Item 14- Uric.Qlle.c.ti'ble .Hota..-lnterna-tiQnia..C 

I te m 1 5 .j...QQn.tr.l b ntI on a...ta..Red...CrQSS- r --5aI^tiGa--TA^^- T Boy---^Qu-ts T ---^U ^C ^ 6S 

It em _1 6_-__.QfflS&._.8Xim_g.e.S-»...&_cc_Q- 


AFFIDAVIT. 


I swear (or affirm) that this return, including the accompanying schedules and statements (if any), has been examined by me, and, to the best of my knowledge and belief, is a 
true and complete return made in good faith, for the taxable period as sated, pursuant to the Revenue Act of 1921 and the Regulations issued under authority thereof. 


l to and subscribed before me this. 


fot officer administering oadb.) 


(U return is made by agent, the reason therefor sunt be stated on this line.) 
^NOTARY PUBLIC, WestchesterCounty 

CERTIFICATE FILED IN NEW YORK COUNTY NO. 90,; _ 


(Signature of individual or agent.) 


Team Expires March 30th, 1924. 


(Address of individual or agent.) 


Cl >" 


Now, February 4, 1931, the foregoing Statement of Evidence 
certified from the record as a true copy. I 


C1hak/U. S. Boa,rd of fax Anneals. 


39976-31. (Face p. 36.) No. 3 
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above-entitled proceeding in the Court of Appeals for the District 
of Columbia, be and it is hereby extended to January 5, 1931. 

(Signed) Logan Mobris, Member. 
Dated: Washington, D. C., Nov. 1,1930. 

A true copy: Teste. 

[seal.] B. D. Gamble, Clerk. 

j 

71 United States Board of Tax Appeals 

Commissioner of Internal Revenue, petitioner j 

vs. [Docket No. 20955 

Edgar L. Marston, respondent J j 

Order enlarging time 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence and trans¬ 
mission and delivery of the record sur petition for review of the 
above-entitled proceeding in the Court of Appeals for the District 
of Columbia, be and it is hereby extended to February 4,1931. 

(Signed) Logan Morris, Member. 
Dated: Washington, D. C., Jan. 5, 1931. 

A true copy: Teste. 

[seal.] B. D. Gamble, Clerk. 

72 United States Board of Tax Appeals 

Commissioner of Internal Revenue, petitioner ] 

v. jDockej; No. 20955 

Edgar L. Marston, respondent J 

Order enlarging time 

For cause appearing of record, it is 

Ordered: That the time for transmission and delivery of the rec¬ 
ord mr petition for review of the above-entitled proceeding in the 
Court of Appeals of the District of Columbia be and it is hereby 
extended to February 15, 1931. I 

(Signed) Logan Morris, Member. 
Dated: Washington, D. C., February 4, 1931. 

A true copy: Teste. 

[seal.] B. D. Gamble, Clerk. 

(Indorsement on cover:) Board of Tax Appeals' No. 5352. 
David Burnet, Commissioner of Internal Revenue, appellant, vs. 
Edgar L. Marston. Court of Appeals, District of Columbia. Filed 
Feb. 9,1931. Henry W. Hodges, clerk. 
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In the United States Court of Appeals 
of the District of Columbia 

! 

No. 5352 

David Btjrnet, Commissoner of Internal Reve- 
nue, appellant 
v. 

Edgar L. Marston, appellee 

APPEAL FROM THE BOARD OF TAX APPEALS 

i 

BRIEF FOR APPELLANT 

I 

PREVIOUS OPINION 

i 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 7-11), which is 
reported in 18 B. T. A. 558. I 

JURISDICTION 

The appeal in the above-entitled ease involves 
income taxes for the year 1923 in the sum iof $30,- 
994.20 (R. 7), and is taken from a decision of the 
Board of Tax Appeals entered March 15, 1930 (R. 

11) . The jurisdiction of this court is invoked by 
petition for review filed September 8, 1930 (R. 2, 

12) , pursuant to Sections 1001,1002, and 1003 of the 
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Revenue Act of 1926, c. 27,44 Stat. 9,109,110. Re¬ 
view by this court was agreed to between the parties 
hereto by stipulation entered into September 5, 
1930 (R. 12), pursuant to Section 1002 of said Act. 

QUESTION PRESENTED 

Where liabilities incurred by a taxpayer in the 
ordinary course of the operation of a partnership 
of which he was an active member are paid by him 
two years after its dissolution are any losses 
sustained thereby ‘‘losses resulting from the op¬ 
eration of any trade or business regularly carried 
on by the taxpayer,” within the meaning of Sec¬ 
tion 204 (a) of the Revenue Act of 1921? 

STATUTES AND REGULATIONS INVOLVED 

The pertinent provisions of the Revenue Act of 
1921, e. 136, 42 Stat. 227, 237, are as follows: 

Sec. 204. (a) That as used in this section 
the term “ net loss ” means only net losses 
resulting from the operation of any trade or 
business regularly carried on by the tax¬ 
payer (including losses sustained from the 
sale or other disposition of real estate* 
machinery, and other capital assets, used in 
the conduct of such trade or business) ; and 
when so resulting means the excess of the 
deductions allowed by section 214 or 234, as 
the case may be, over the sum of the follow¬ 
ing: (1) the gross income of the taxpayer 
for the taxable year, (2) the amount by 
which the interest received free from taxa¬ 
tion under this title exceeds so much of the 
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the interest paid or accrued within the tax¬ 
able year on indebtedness as is not permitted 
to be deducted by paragraph (2) of subdivi¬ 
sion (a) of section 214 or by paragraph (2) 
of subdivision (a) of section 234, (3) the 
amount by which the deductible losses not 
sustained in such trade or business {exceed 
the taxable gains or profits not deriveji from 
such trade or business, (4) amounts received 
as dividends and allowed as a deduction un¬ 
der paragraph (6) of subdivision (a) j of sec¬ 
tion 234, and (5) so much of the depletion 
deduction allowed with respect to any mine, 
oil or gas well as is based upon discovery 
value in lieu of cost. j 

(b) If for any taxable year beginning 
after December 31,1920, it appears ujpon the 
production of evidence satisfactory; to the 
Commissioner that any taxpayer has sus¬ 
tained a net loss, the amount thereof shall 
be deducted from the net income of the tax¬ 
payer for the succeeding taxable year; and 
if such net loss is in excess of the net j income 
for such succeeding taxable year, the {amount 
of such excess shall be allowed as a deduction 
in computing the net income for the next suc¬ 
ceeding taxable year; the deduction in all 
cases to be made under regulations pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary. 

(c) The benefit of this section shall be al¬ 
lowed to the members of a partnership and 
the beneficiaries of an estate or trust, and to 
insurance companies subject to the {tax im¬ 
posed by section 243 or 246, under jregula;- 
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tions prescribed by the Commissioner with, 
the approval of the Secretary. 

Sec. 218. (a) That individuals carrying 
on business in partnership shall be liable for 
income tax only in their individual capacity. 
There shall be included in computing the net 
income of each partner his distributive 
share, whether distributed or not, of the net 
income of the partnership for the taxable 
year, * * *. 

Treasury Regulations 62, promulgated pursuant 
to Sections 204 (c) and 1303 of the Revenue Act 
of 1921, are as follows: 

Art. 1601. Net losses, definition and com¬ 
putation. —The term “net loss” as used in 
the statute means only a net loss resulting 
from the operation during the taxable year 
of any trade or business regularly carried on 
by the taxpayer. Included therein are losses 
from the sale or other disposition of real 
estate, machinery, and other capital assets 
used in the conduct of such trade or business. 
In order to be entitled to claim an allowance 
for a “net loss” the taxpayer must have suf¬ 
fered an actual net loss in a trade or business 
during the taxable year. The amount prop¬ 
erly allowable may be neither the loss re¬ 
flected upon the return filed for the purpose 
of the income tax nor the net loss shown by 
the taxpayer’s profit and loss account, but 
is to be computed according to the statute, as 
follows: * * *. 

1 Art. 1603. Net losses of partnerships, 
trusts, estates, and insurance companies .—- 
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The provisions of section 204 shall be applied 
to members of a partnership and the bene¬ 
ficiaries of an estate or trust, provided such 
partnership, estate, or trust is carrying on a 
trade or business. See sections 218 and 
219. * * * 

STATEMENT OE FACTS 


The Board of Tax Appeals made the following 
findings of fact (R. 7-9) : 

From 1893 until its dissolution some time jin 1920, 
the taxpayer was a member of the firm of jBlair & 
Company, a partnership engaged in the business of 
buying and selling securities, financing eorpOrations r 


lending money, and dealing in foreign exchange, 
with offices at 24 Broad Street, New York City. 
The other members of the firm were Ledjyard C. 
Blair and John B. Dennis. Taxpayer’s interest in 
the partnership was 22 per cent. 


Among the corporations financed by the partner¬ 
ship during the time it was actively engage<i in busi¬ 
ness were the Clinehfield Railroad; (Carolina, 
Clinchfield and Ohio Railroad; Terre Haute and 
Peoria Railroad; Otis Elevator Compan^; Royal 
Baking Powder Company; Borden Milk Company; 
Moose Mountain Company; and the International 
Coal Products Company and its subsidiary, the 
General Oil & Gas Company. The International 
Coal Products Company was organized by the part¬ 
nership to produce a by-product of coal known as 
carbo coal. The partnership held all of its out¬ 
standing capital stock and bonds. In or alj>out 1918 



the Products Company expended four or five mil¬ 
lion dollars in constructing and equipping a plant 
at Clinehfield, Virginia. In addition to the funds 
received from the partnership, in 1918 the Prod¬ 
ucts Company obtained a loan of $2,750,000 from 
the United States with which to erect the plant. 
The partnership guaranteed payments of the loan 
from the United States and pledged its credit for 
other large amounts obtained by the Products Com¬ 
pany to conduct its affairs. 

In 1919 or the early part of 1920, the Products 
Company became financially involved, and as a re¬ 
sult, the partnership sustained heavy losses. 

In the spring of 1920 the partnership combined 
its business with Solomon & Company, and two 
corporations were organized, one under the name 
of Blair & Company, Inc. (hereinafter referred to 
as the corporation), and the other known as the 
Blair Securities Company. All of the quick assets 
of the partnership were sold to the corporation for 
stock of the latter, and its remaining assets were 
sold to the Blair Securities Company. Neither 
corporation assumed any of the liabilities of the 
partnership. 

Thereafter the partnership ceased business as a 
going concern and the former partners started to 
liquidate the firm’s outstanding liabilities. Its 
liabilities at that time were about $1,000,000, ex¬ 
clusive of its liability on the loan of $2,750,000 made 
by the United States to the Products Company. 
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In 1921 the claim of the United States against 
the taxpayer and other members of the former 
partnership as guarantors of the loan of $2,750,000 
made to the Products Company was placed in the 
hands of counsel for collection, and demands were 
made upon the guarantors for payment. In 1922; 
the taxpayer frequently conferred with his attor¬ 
ney, the Secretary of War, and other officials of the 
Government with reference to the subject. | Nego¬ 
tiations commenced for a compromise of the claim 
ended with a settlement without court action in 
1925. During and after 1922 the taxpayer held 
numerous conferences with the other menfoers of 
the former partnership and firm creditors!in con¬ 
nection with matters relating to the liquidation of 
the concern and his personal liability for ifs debts. 
His business affairs were conducted with the assist¬ 
ance of a secretary from an office he maintained at 
24 Broad Street, New York City. During 1922 
practically all of the taxpayer’s time was jdevoted 
to winding up the affairs of the former partnership 
and his liability as a member of the firm. | 

In 1922 the taxpayer and his former partners, 
due to the financial condition of the Products Com¬ 
pany, were obliged to make good their indorse¬ 
ments on notes given by the latter in connection 
with money borrowed from the partnership and 
from a bank. Five of these notes, each in the prin¬ 
cipal amount of $100,000, were transferred to the 
corporation at the time of its organization with the 
understanding that they would be paid within three 

74742—31-2 
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months. The notes were held by the corporation 
until some time in 1922 prior to March 9, when up¬ 
on demand of the holder the endorsers paid the 
obligations, plus accrued interest. The amount 
paid by the taxpayer, computed on the basis of his 
interest in the former partnership, was $128,578.69, 
for which the Products Company gave the tax¬ 
payer a demand note dated March 9, 1922. The 
amount of the note, incorrectly stated by the tax¬ 
payer in his return for 1923 as $128,527.69, was 
claimed as a bad debt deduction in 1923. The note 
was worthless in the year 1922. 

In connection with the partnership’s financing 
of the Products Company the members of the firm 
endorsed six notes totaling $785,714.28, issued by 
the former to a bank for loans. In 1922 demand 
was made upon the endorsers for payment. Den¬ 
nis, one of the endorsers, was unable to meet his 
portion of the liability and as a result the taxpayer 
and Blair were required to, and did, pay the full 
amount due under the notes. The loss sustained by 
the taxpayer, after deducting sums realized on the 
sale of collateral deposited by the Products Corpo¬ 
ration with the bank as security for the payment of 
the notes, amounted to $399,399.28. The claim the 
taxpayer acquired against the Products Corpora¬ 
tion as the result of his payment had no value in 
the year 1922. 

At the time of the organization of Blair & 
-Company, Inc., and the Blair Securities Com- 
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pany, the old partnership was indebted to Janies 
A. Blair, at one time a member of the finh, in the 
principal amount of $900,000. A settlement was 
reached by the old partnership with James A. 
Blair, whereby he agreed to accept stock hi the 
Blair Securities Company in payment for the part¬ 
nership’s indebtedness to him, provided tjhe part¬ 
ners, including taxpayer, would guarantee him 
against any loss. In 1922 the guarantors :were re¬ 
quired to make good their guarantee and taxpayer 
paid to James A. Blair, as taxpayer’s share, $197,- 
496.02. This amount was claimed by taxpayer as a 
loss in his 1922 return and the amount so claimed 
was allowed by the Commissioner and is not in con¬ 
troversy in this proceeding other than it is the Com¬ 
missioner’s position that none of the loss j incurred 
by the taxpayer within the year 1922, including this 
amount, constituted a net loss within the!meaning 
of the revenue act. 

The taxpayer, in 1922, in order to raise funds 
with which to meet his financial obligations as a 


member of the former partnership, sold certain 
stocks, bonds, and notes owned by him individually 


and jointly with other members of the firm. He 
realized a net profit of $513,005.16 on the Sale of the 
securities. The taxpayer, in 1922, sustained an op¬ 
erating loss of $539.71 in connection with jthe rental 


of the Marston Building located at Range; Texas. 
The taxpayer, in 1922, held stock in tke corpo¬ 


ration and the Blair Securities Company, and in 
addition to being an officer of the latter corporation 
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and chairman of the board of directors of the Texas 
Pacific Coal and Oil Company, he was a director of 
not less than eight other corporations. 

In his return for the year 1922 the taxpayer re¬ 
ported income and claimed deductions therefrom, 
as follows: 


INCOME 

$24,000.00 

DEDUCTIONS 

$45,402.33 
465.40 


2,215.5S 
5,011.67 
9,638.10 



Rnfl rights 

596,895.30 
500. 00 

Blair & Co. (loss)_ 

Contributions- 

Rents and royalties 

(loss)_ 

Sale of stocks_ 

Dividends__ 

591. 71 
522, 643.26 
89,139. 06 

Office expenses __ 

292.03 

Total (net)_ 

632, 779. 76 


643,555.06 


On an audit of the return the Commissioner in¬ 
creased the loss of $10,775.30 reported therein to 
$138,750.99, due principally to a transfer of the 
bad-debt item of $128,578.69 from 1923 to 1922. 
The Commissioner declined to allow any part of 
the loss as a deduction from net income in the year 
1923. 

The Commissioner determined that the payments 
made by the taxpayer in 1922 for liabilities in¬ 
curred by him as a member of the former partner¬ 
ship were not losses sustained in the operation of 
a business regularly carried on within the meaning 
of Section 204 of the taxing statute and should not 
be considered in a determination of the taxpayer’s 
net loss for deduction purposes in the taxable year. 
On appeal by the taxpayer to the Board the Com¬ 
missioner’s action in that respect was held errone- 














ous and the deficiency for the taxable year was 
accordingly redetermined. The instant appeal is 
filed for review of the Board’s redetermination. 

SPECIFICATION OP EBBOBS 

1. The Board of Tax Appeals erred as a matter 
of law in deciding that the loss of $92,10(2.52 in 
1922 might be carried forward and used as a deduc¬ 
tion against 1923 net income as a net los$ under 
Section 204 of the Revenue Act of 1921. 

; 

2. The Board of Tax Appeals erred as a matter of 
law in deciding that it is sufficient under thd statute 
if the loss results from the operation of a trade or 
business, whether the taxpayer was so engaged 
during the particular year or not. 

3. The Board of Tax Appeals erred as a matter 
of law in deciding that any losses sustained 
by taxpayer in 1922, resulting from the opera¬ 
tion in prior years of a partnership oif whieh 
taxpayer was a member, whieh partnership 

ceased doing business as a going concern ! and the 

* 

former partners of which started to liquidate in 
1920, constitute a net loss within the meaning of 
Section 204, Revenue Act of 1921, which blight be 
carried forward and used as a deduction against 
taxpayer’s 1923 income. 

4. The Board of Tax Appeals erred as a matter 
of law in deciding that there is nothing in Section 
204 of the Revenue Act of 1921 which limits its 
application to instances where the net loss resulted 


from the operation of a trade or business within 
the year in which the loss was sustained. 

5. The Board of Tax Appeals erred in failing to 
find as a fact that the taxpayer was not engaged in 
1922 in the operation of a trade or business regu¬ 
larly carried on by the taxpayer. 

6. The Board of Tax Appeals erred in redeter¬ 
mining the taxpayer’s deficiency for the year 1923 
to be $2,545.62. 

7. The Board of Tax Appeals erred in not ap¬ 
proving the determination of the Commissioner 
that the taxpayer’s deficiency for the year 1923 was 
$30,994.20. 

SUMMARY OS’ ARGUMENT 

Section 204 limits the right of taxpayers to carry 
over net losses into succeeding years to taxpayers 
regularly engaged in a trade or business at the time 
the loss was sustained. The wording of the Act, 
the legislative history and the departmental inter¬ 
pretation given legislative approval by reenact¬ 
ment all establish this construction. 

Taxpayer was not engaged in a regular trade or 
business during the year of the loss. Liquidating 
a partnership which had already dissolved is not 
carrying on a trade or business within the meaning 
of the Act. And even if that were not so the facts 
show that taxpayer was not even winding up the 
affairs of the partnership. It had been liquidated 
two years prior to the transactions here in question 
and taxpayer’s liability had become fixed at that 
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time. Taxpayer has failed to show that the losses 
in question occurred while he was regularly en¬ 
gaged in a trade or business and he can not have 
the benefit of the section. 

i 

ARGUMENT 

Taxpayer, not being engaged in a trade or j business 
regularly carried on at the time the loss was sustained, 
is not entitled to the benefits of section 204 

The taxpayer actually suffered a loss in 1922. 
There is no dispute as to that. The question is as 
to the taxpayer’s right to carry over the bet loss 
into 1923 and deduct it from his net income for 
that year under the provisions of section 204 of the 
Revenue Act of 1921. 

Section 204 provides that net losses resulting 
from the operation of a trade or business regularly 
carried on by the taxpayer may be deducted from 
the net income of the taxpayer for the succeeding 
taxable year. 

The taxpayer sustained a loss in 1922 by reason of 
his former connection with a partnership which 
had been dissolved in 1920. The Board found that 
where a loss results from the operation of a trade 
or business, it makes no difference whether at the 

i 

time the loss was taken the taxpayer was so engaged 
or not. The Government’s position is that j the tax¬ 
payer must be regularly engaged in a trade or busi¬ 
ness at the time the loss was sustained before he is 
entitled to the benefits of the net-loss provisions. 
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It is clear that the Board has misinterpreted the 
statute. 

The language of the statute itself shows that the 
Board erred. In defining net losses, Section 204 
(a) provides: 

* * * the term “net loss” means only 
tnet losses resulting from the operation of 
any trade or business regularly carried on by 
the taxpayer * * *. (Italics supplied.) 

It would seem clear that this language “regu¬ 
larly carried on” indicates continuity and shows 
an intent to cover trades and businesses of present 
activity. And the eases so hold. See Bedell v. 
Commissioner (C. C. A. 2d), 30 F. (2d) 622, and 
Anderson v. United States (C. C. A. 5th), 48 F. 
(2d) 201. The Board has stretched the language 
beyond the Congressional intent in holding that it 
embraces losses resulting from the operation of a 
trade or business which had been regularly carried 
on in past taxable years. 

If there is any ambiguity in the statute, however, 
it is clarified when we consider the regulations. 
The statute itself gives broad powers of interpreta¬ 
tion to the Commissioner, expressly providing 
(Section204 (b)) that: 

* * * the deduction in all cases (is) 

to be made under regulations prescribed by 
the Commissioner with the approval of the 
Secretary. 


Pursuant to this provision the Commissioner pro¬ 
mulgated Article 1601 of Regulations 62j That 
regulation provided: 

* * * The term “net loss” as used in 

the statute means only a net loss resulting 
from the operation during the taxable gear 
of any trade or business regularly carried on 
by the taxpayer. * * * In order to be 

entitled to claim an allowance for a “net 
loss” the taxpayer must have suffered an 
actual net loss in a trade or business during 
the taxable year. (Italics supplied.!) 

In addition to this regulation the Commissioner 
promulgated Article 1603 of Regulations 62, which 
provides: 

* * * The provisions of section 204 

shall be applied to members of a partner¬ 
ship * * * provided such partnership 

* * * is carrying on a trade or business.. 

(Italics supplied.) 

It is submitted that these regulations clearly sup¬ 
port the Government’s present position that the 
loss must result from a trade or business regularly 
carried on by the taxpayer and that the business 
must be regularly carried on at the time the loss, 
was sustained. 

These regulations have stood for a long time. 
They were prepared by the Commissioner tvho was 
charged in the Act itself with the duty of making 
and enforcing them. A reversal of the construction 
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made by the Commissioner at this late date would 
certainly result in inequality. The regulation 
should not be disturbed except for cogent reasons. 
Brewster v. Gage, 280 U. S. 327, 336; Luckeribach 
S. S. Co. v. United States, 280 U. S. 173,182. 

These regulations are reasonable. They are not 
in violation of the statute, but on the contrary, em¬ 
body the intent of Congress. This Congressional 
intent may be gathered from the legislative history 
surrounding the enactment of the net loss provi¬ 
sions in the various Revenue Acts. 

Reference to the discussion before the Senate 
Finance Committee in connection with the adoption 
of the 1921 Act will show clearly that Congress in¬ 
tended to grant this relief to business which 
had suffered losses but which were still “ carrying 
on. ” It was to assist taxpayers to continue their 
businesses and was never intended to apply to a 
firm which had ceased to do business years before. 
See the discussion of Dr. Adams explaining to 
members of the Senate Finance Committee the pur¬ 
pose of the net-loss provision where he said (Hear¬ 
ings before the Committee on Finance of the United 
States Senate, September 1 to October 1, 67th 
Cong., 1st Sess., on H. R. 8245, p. 33) : 

Dr. Adams. He would be ruled out unless 
the loss was in his business. If you buy and 
sell securities at a loss, that loss is recognized 
under this section, provided you are engaged 
in the business of buying and selling securi¬ 
ties. This is confined to business losses. 
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Senator Walsh. The individual who 
bought the security and lost could not charge 
that off his accounts. 

Dr. Adams. He could not carry it forward. 
He has still the right to charge it off in any 
particular year. This is a question of 
spreading it over subsequent years, j I feel 
that the failure to do this is really ai funda¬ 
mental defect in income-tax procedure. 
Some businesses are more hazardous than 
others, as we all know. In one year a busi¬ 
ness will make a great deal of money hnd the 
next year meet with a loss. Under such 
conditions that business is in a ratheif unfair 
position, compared with a business! that is 
regular and safe in its operation. The Eng¬ 
lish, I may say, have a three-year Average 
proposition; which does much the same as 
this does * * * (Italics supplied.) 

This discussion shows that the purpose! of this 
provision was to assist going concerns by allowing 
them to spread losses over a three-year j period. 
That Committee Reports may be resorted to to es¬ 
tablish this purpose, see Work v. Brafferti, 276 U. 
S. 560, 566; United States v. Mullendore, 35! E. (2d) 
78, and that such was the purpose of the net loss 
provision, see Anderson v. United States, supra; 
Hughes v. Commissioner (C. C. A. 10th), 38 F. 
(2d) 755. 

We submit that the interpretation of the! net loss 
provision made by the regulations above Referred 
to was a fair interpretation of the Congressional in¬ 
tent as expressed in the statute. 





Furthermore, the 1921 Act provided that where 
a taxpayer was carrying on a trade or business the 
net loss was to be measured by the difference be¬ 
tween all statutory deductions, whether connected 
with the business or not, and the entire gross in¬ 
come, provided only that non-business losses were 
not to be considered in the computation. Other 
non-business statutory deductions over and above 
non-business income were allowed. The pertinent 
provision of Section 204 of the 1921 Act is as fol¬ 
lows: 

* * * The term “net loss” means only 
net losses resulting from the operation of 
any trade or business regularly carried on by 
the taxpayer * * * and when so result¬ 

ing means the excess of the deductions 
allowed by section 214 or 234, as the ease may 
be, over the sum of the following: (1) the 
gross income of the taxpayer * * * (3) 

the amount by which the deductible losses not 
sustained in such trade or business exceed 
the taxable gains or profits not derived from 
such trade or business, * * *. 

It is seen, therefore, that allowing nonbusiness 
statutory deductions (other than nonbusiness 
losses) over and above nonbusiness income is con¬ 
trary to the basic principle manifest in the Act of 
allowing only net business losses to be carried over. 

Congress realized this and in the 1924 Act made 
material changes in the language of the 1921 Act. 
There was no attempt to change the basic principle 
of allowing net losses to persons carrying on a 
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regular trade or business but tbe purpose was to 
limit the amount of the net loss by providing that 
the net loss was to be measured by the difference 

i 

between all deductions, whether from business or 
not, and the entire gross income, providing, how¬ 
ever, that not only were nonbusiness losses not to 
be considered but that all nonbusiness deductions 
over and above nonbusiness income be excluded. 
This change in eliminating nonbusiness deductions 
theretofore allowed under the 1921 Act appears as 
Section 206 of the 1924 Act (e. 234, 43 Stat. 253), 
and is as follows: I 

* * * the term “net loss” means the 
excess of the deductions allowed by! section 
214 or 234 over the gross income, With the 
following exceptions and limitations: 

(1) Deductions otherwise allowed! by law 
not attributable to the operation of I a trade 
or business regularly carried on by the tax¬ 
payer shall be allowed only to the extent of 
the amount of the gross income not derived 
from such trade or business; * * *. 

I 

The Report of the Committee on Ways and 
Means of the House makes the following Explana¬ 
tion of this change in the 1924 Act (House Report 
No. 179, 68th Cong., 1st Sess., pp. 18-19): j 

Section 206 (a): 

This subdivision, defining a “net loss,” 
corresponds to section 204 (a) of the exist¬ 
ing law. The bill sets forth clearly and 
accurately those deductions which are not 
allowable in computing the net loss and also 
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those additions which must be made to gross 
income before computing a net loss. 

(1) Paragraph (1) of this subdivision 
corresponds to clause 3 of section 204 (a) of 
the existing law. Since net losses are to be 
limited to those sustained in the trade or 
business, it is provided in the proposed draft 
that not only losses but all other expenses 
not connected with a trade or business are 
allowable as deductions in computing the net 
loss only to the extent of the gross income 
not derived from the trade or business. The 
existing law places this limitation only upon 
nonbusiness losses; the 'bill extends the lim¬ 
itation to all nonbusiness deductions. 

We submit that the language in this report shows 
that the net-loss provision was intended to apply 
only to active and regularly operating trades and 
businesses. The expression “net losses are to be 
limited to those sustained in the trade or business,” 
sufficiently indicates that Congress was dealing 
with losses of active and operating trades and busi¬ 
ness. This being the manifest purpose of the 1924 
Act, the same must be true of the 1921 Act, since 
the basic principle is the same in all acts, the change 
in the 1924 Act being one of computation only. We 
respectfully urge that considering the acts as a 
whole, their purpose and history, it becomes mani¬ 
fest that the net-loss provision was never intended 
to apply to losses from defunct businesses. 

The above history of the net loss provisions is 
important for another reason. Congress in 1924 




undertook to reframe the “net loss ’ section, hav¬ 
ing before it the construction placed upon the 
earlier Act by the Commissioner in the regulation 
above referred to. The wording of the act was en¬ 
tirely changed, but the basic principle remained 
unchanged, the only difference being as noteid above 
with reference to computation. If Congress had 
not intended to sanction the interpretation haade by 
the regulation, it would have so expressed itself in 
redrafting the section. Furthermore, the net loss 
provisions were reenacted without change!in both 
the 1926 and 1928 Acts. In the meantime the Com¬ 
missioner under all the later Acts promulgated the 
same regulation as under the earlier Apt. See 
Article 1601, Regulations 62, Article 1621, Regula¬ 
tions 65 and 69, and Article 651, Regulations 74. It 
is submitted that in the light of this frequent re- 
enactment of the provisions without change, there 
can be at this late date no doubt that the regulations 
above referred to have the force and effect of law. 
Heiner v. Colonial Trust Co., 275 U. S. 282; Brew¬ 
ster v. Gage, supra, and see Commonwealth Com¬ 
mercial State Bank v. Lucas, 41 F. (2d) 111, where 
this court said (p. 113) : 

In the present case, the contemporaneous 
and continued interpretation by the Treas¬ 
ury Department was both equitable!and rea¬ 
sonable, and apparently met with! the ap¬ 
proval of Congress, as otherwise \we must 
assume there would have been a change in 
the wording of the statute. There jis no co- 
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gent reason for now adopting the more tech¬ 
nical interpretation which the Board has 
placed upon the statute. 

It is submitted, therefore, that the Board erred 
in holding that it made no difference whether or 
not the taxpayer was regularly engaged in the trade 
or business at the time of the loss. 

We have, then, to consider the remaining ques¬ 
tion of whether taxpayer was regularly engaged in 
a trade or business during 1922. The Board, not 
thinking the question important, made no finding 
thereon, but a review of the evidence clearly estab¬ 
lishes the fact that taxpayer was not so engaged. 

The partnership was dissolved in 1920, two years 
before the loss here in question was sustained. The 
assets of the partnership business had in 1920 all 
been disposed of and operations had completely 
ceased as of that time. (R. 7-8.) The taxpayer 
testified that his trade or business during 1922 was 
“winding up the affairs of the old firm of Blair & 
Company and our investments and our interests 
there. That was really the major business I had.” 
(R. 21.) “I was particularly engaged in winding 
up the affairs of Blair & Company and the com¬ 
mittments we were responsible on.” (R. 20.) “I 
did not make any money in the business I was in, 
in liquidating the affairs of Blair & Company. 
There was no money coming in to me. It was all 
going out.” (R. 21.) 

Even if taxpayer was engaged in liquidating the 
partnership, it can not be said that he was engaged 
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in a business regularly carried on. The activities 
attendant to liquidation do not constitute ja trade 
or business within the meaning of Section 204 (a). 

In the case of Blair v. Wilson Syndicate Trust, 
39 F. (2d) 43, the Circuit Court of Appeals' for the 
Fifth Circuit held that a trust was not taxable as 
an association where it was organized for tjhe pur¬ 
pose of managing property pending advantageous 
disposition and distribution of the proceeds to the 
beneficiaries, holding that (p. 46) : 

Such slight business activities as the| trustee 
conducted were in furtherance of the ulti¬ 
mate purpose of liquidation and distribu¬ 
tion. i 

In the case of Refling v. Burnet (C. C. A. 8th), 
47 F. (2d) 859, the court held that an estate was not 
engaged in a trade or business within the meaning 
of Section 204. The court stated that (jp. 860) 
“the statute is restricted in its application to those 
regularly engaged in business, * * *” and held 
that the words “trade or business regularly carried 
on” as used in the statute do not include the func¬ 
tions or activities of liquidating and administering 
upon an estate. See also Zonne v. Minneapolis 
Syndicate, 220 U. S. 187; United States v. Emery, 
237 U. S. 28; McCoach v. Minehill Railway Co., 228 
U. S. 295; Crocker v. Medley, 249 U. S. 223; Hecht 
v. Medley, 265 U. S. 144; Burk-Wdggoner Assn. v. 
Hopkins, 269 U. S. 110; Hughes v. Commissioner 
(C. C. A. 10th), 38 F. (2d) 755. 
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It is submitted, therefore, that even though the 
taxpayer was occupied with the liquidation of the 
partnership, he can not be said to have been en¬ 
gaged in a trade or business regularly carried on 
within the meaning of Section 204. 

But as a matter of fact taxpayer was not engaged 
in liquidating the partnership nor were the losses 
sustained in connection with any liquidation of the 
business once carried on by the partnership. The 
partnership had ceased to function in 1920. All of 
its assets had been conveyed to another corporation. 
At that time respective rights and liabilities of the 
partners became fixed. The partnership was not 
only dissolved but it had terminated. This was not 
a case where operations after dissolution were con¬ 
tinued until termination in order to conserve the 
assets. There was a complete termination of the 
partnership business in 1920. All of its assets were 
sold and the partners evidently made settlement 
among themselves in 1920 and assumed their re¬ 
spective individual liabilities at that time. 

That such was the case is seen from the fact that 
at the time of the organization of Blair & Com¬ 
pany, Inc., and the Blair Securities Company in 
1920, to whom all the partnership assets were con¬ 
veyed, the old partnership was indebted to James 
A. Blair, at one time a member of the firm, in the 
sum of $900,000. A settlement was reached by the 
old partnership with James A. Blair, whereby he 
agreed to accept stock in Blair Securities Company 
in payment for the partnership indebtedness to him 
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provided the partners, including taxpayer] would 
guarantee him against any loss. In 1922 the guar¬ 
antors were required to make good their guarantee 
and taxpayer paid to James A. Blair as his share 
of $197,496.02. (ft. 9.) This is one of the items 
which make up the total loss claimed. There were 

i 

three of these items, totalling $725,473.99, all repre¬ 
senting payments made by the taxpayer in 1922 for 
liabilities incurred while he was a member of the 
former partnership. (R. 10.) This payment to a 
former partner after the firm had terminated was 
one of the three items. 

i 

Another payment was to the corporation to whom 
the partnership assets had been sold. That corpo¬ 
ration had received, among other assets, notes on 
which taxpayer was an endorser. The notes were 
not paid and the taxpayer as endorser had! to pay. 
(R.8.) 

The third item was likewise paid by reason of his 
liability as endorser on notes held by bants. (R. 
8-9.) 

It is submitted that these payments were all 
made, not in the process of liquidating the partner¬ 
ship, but after the partnership business tad been 
liquidated. They were not losses in a business reg¬ 
ularly carried on by taxpayer but were losses aris¬ 
ing after the termination of that regular business. 
Petitioner’s business during 1922 was not liquidat¬ 
ing the partnership business as such, but his time 
was occupied with efforts to minimize his individ¬ 
ual liabilities that had become fixed at the time the 
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partnership business had terminated. We submit 
that this activity does not come either within the 
spirit or the letter of the law; that taxpayer was 
not engaged in a business regularly carried on. 

In any event the burden was on taxpayer to show 
affirmatively that he was regularly engaged in a 
trade or business at the time the loss was sustained. 
Reinecke v. Spalding, 280 U. S. 227, 232; Botany 
Mills v. United States, 278 U. S. 282. We submit 
that he has failed of his proof. 

CONCLUSION 

The decision of the Board of Tax Appeals should 
be reversed. 

Respectfully submitted. 
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IN THE 


United States Court of Appeals 

of the District of Columbia. 

No. 5352. 


David Burnet, Commissioner of 
Internal Revenue, 

Appellant, 

vs. 

Edgar L. Marston, 

Appellee. 


Appeal from the Board of Tax Appeals. 


BRIEF FOR APPELLEE. I 


Previous Opinions. 

The United States Board of Tax Appeals promul¬ 
gated its opinion (R. 7-11) in favor of the appellee (tax¬ 
payer) on December 23, 1929 (18 B. T. A. 558). The 
appellant (Commissioner of Internal Revenue) obtained 
a review thereof by the entire Board, which On January 
27, 1930, ordered the original determination to be 
affirmed. ! 

Question Presented. 

Does Section 204 (a) of the Revenue Act of 1921 cover 
losses resulting from the ordinary operations of a part¬ 
nership before dissolution and sustained by tjie taxpayer 
while he is liquidating the partnership ? 
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Statutes Involved. 

The material provisions of the Revenue Act of 1921 
(c. 136, 42 Stat. 227, 237) are as follows: 

Section 204 (a) That as used in this section, the term 
“net loss” means only losses resulting from the opera¬ 
tion of any trade or business regularly carried by the 
taxpayer (including losses sustained on disposition of 
* * * capital assets used in the conduct of such trade or 
business); * * * 

(b) If for any taxable year beginning after Decem¬ 
ber 31, 1920, it appears upon the production of evidence 
satisfactory to the Commissioner that the taxpayer has 
sustained a net loss, the amount thereof shall be deducted 
from the net income of the succeeding taxable year; * * * 

(c) The benefit of this section shall be allowed to the 
members of a partnership * * * under regulations pre¬ 
scribed by the Commissioner with the approval of the 
Secretary. 


Statement of Facts. 

The relevant facts as found by the Board of Tax 
Appeals may be summarized as follows (R. 7-9): 

From 1893 until its dissolution some time in 1920, 
the taxpayer was a member of the firm of Blair & Com¬ 
pany of New York City, a well-known partnership en¬ 
gaged in the business of investment banking, which 
organized and financed many important businesses in¬ 
cluding railroads, manufacturing and mining companies. 

One of the companies so financed by the partnership 
was a war-enterprise known as the International Coal 
Products Company, formed to produce a by-product of 
coal called carbo-coal. This company in 1918 obtained a 
loan of $2,750,000 from the United States and numerous 
bank loans, the repayment of all of which was guaran- 
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teed by the partnership. After the war, that company 
became financially involved in 1919 and 1920, and as a 
result the partnership sustained heavy losses] 

In 1920, the partnership was dissolved and the former 
partners started to liquidate the firm’s Outstanding 
indebtedness, which totaled about $3,700,000.j This liqui¬ 
dation continued from 1920 to 1925, when the firm’s 
liability on their guaranty to the Government was com¬ 
promised. 

In the course of this liquidation, the taxpayer rea¬ 
lized in 1922 the following losses as his proportion of 
the firm’s losses: 

Payments to banks on guaranties of 


loans to the Products Co.. $399,399.28 

Payment on guaranteed account. j 197,496.02 

Worthless note of the Products Co... j 128,578.69 


Total. | $725,473.99 

His gross income from other sources 
was . I 633,371.47 


Leaving a net business loss for 1922 
of . | $ 92,102.52 


The Commissioner of Internal Revenue refused to al¬ 
low any part of this net loss for 1922 as a deduction 

against the taxpayer’s income for 1923. j 

| 

Summary of Argument. j 

i 

Section 204 permits taxpayers who sustain net losses 
during one year, to carry over such losses to the succeed¬ 
ing year, provided the losses resulted from the operation 
of a trade or business regularly carried on by the tax¬ 
payer. This case fulfills requirements of Section 204, 
because it is admitted that the losses (a) were sustained 
during the taxable year, and (b) resulted frojm the opera¬ 
tion of a business which had been regularly Carried on by 
the taxpayer for over 27 years. 
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Article 1601 of Regulations 62 attempts to add a third 
requirement, by restricting the application of Section 204 
to the case where the taxpayer is still operating the busi¬ 
ness in the year when the losses resulting therefrom are 
realized. There is nothing in the statute to justify this 
restriction. Section 204 is a relief provision which 
should be liberally construed. Regulations which at¬ 
tempt to repeal pro tanto the benefits of a statute are ille¬ 
gal. Illegal regulations are not favored by the courts, 
irrespective of how long such regulations have been en¬ 
forced. 

If Section 204 be deemed to make such requirement, 
there is ample evidence that the taxpayer was as a mat¬ 
ter of fact engaged in trade or business in the year the 
losses were realized. 


ARGUMENT. 

I. 

All the requirements of Section 204 (a) of the 
Revenue Act of 1921 have been met in this case. 

Section 204 (a) of the Revenue Act of 1921 provided: 

(a) That as used in this section the term “net loss” 
means only net losses resulting from the operation of a 
trade or business regularly carried on by the tax¬ 
payer. * * * 

(b) If for any taxable year beginning after Decem¬ 
ber 31,1920, it appears * * * that any taxpayer sustained 
a net loss, the amount thereof shall be deducted from the 
income for the succeeding taxable year. * * * 

(e) The benefit of this section shall be allowed to the 
members of a partnership. * * * (Italics supplied.) 

The following facts are admitted by both parties: 

(1) That the taxpayer “sustained” certain losses 
“during the taxable year” of 1922; 
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(2) That these losses “resulted” from business 
transactions entered into during 1918 and 1919 by the 
partnership of which the taxpayer was a member; and 

(3) That such business had been “regularly” carried 

on by the taxpayer and his partners for ovier 27 years 
(1893-1920). | 

The question is whether these facts bring the losses 
within the meaning of Section 204. It is submitted that 
the question answers itself in the affirmative.! 

The Board of Tax Appeals found and stated in its 
opinion (R. 10): 

“There is no question that the petitioned (taxpayer) 
during the year 1922 sustained certain lossjes which, as 
stated before, the respondent (Commissioned of Internal 
Revenue) has accepted as properly deductible by the 
petitioner within that year. It is equally clear from the 
evidence that the losses we propose to include in deter¬ 
mining the petitioner’s net loss for the year 1922 were 
losses resulting from the operations of Blair & Company, 
a partnership, which before its dissolution! in 1920 was 
regularly engaged in carrying on a trade j or business. 
It is our opinion that these facts bring the base squarely 
within the terms of Section 204 and that any losses sus¬ 
tained by the petitioner in 1922, resulting from the op¬ 
eration in prior years of Blair & Company, constituted 
a net loss within the meaning of the Act,] and as such 
may be carried forward and used as a deduction against 
the petitioner’s 1923 income.” 

The foregoing is the obvious and natural application 
of the statute, whose terms are clear and whose meaning 
is not in doubt. It accords with the rule laid down in the 
cases that words of a statute shall, whenever possible, be 
given their ordinary, natural and literal meaning. 

Wilkinson v. Leland, 2 Peters 627; United States v. 
Union Pacific R. R. Co. 91 U. S. 72; Treat v. White, 181 
U. S. 264; Flannery v. United States, 59 Ci Cl. 719, 724; 
Lynch v. Alworth-Stephens Co., 294 Fed. 190, 194. 

It is submitted that this ease falls squarely within the 
meaning of Section 204 of the Revenue Acjt of 1921. 
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II. 

Section 204 of the Revenue Act of 1921 does not 

REQUIRE THAT THE BUSINESS BE CARRIED ON AT THE TIME 
THE LOSS WAS SUSTAINED. 

It has already been pointed out that the law imposes 
only two requirements which have been met in this case: 

(1) As: to Source: This loss must be one “result¬ 
ing ” from the taxpayer’s regular “trade or business” 
(Section 204-a). 

(2) As to Time: The loss must be one “sustained” 
during the taxable year in which it is claimed as a deduc¬ 
tion (Sec. 204-b). 

The Commissioner of Internal Revenue by his Regu¬ 
lations attempts to impose a third requirement, namely, 
that the trade or business (from which the loss resulted) 
must have been carried on “during the taxable year”. 

Article 1601 of Regulations 62 provides: 

The term “net loss” as used in the statute means 
only a net loss resulting from the operation during the 
taxable year of any trade or business regularly carried 
on by the taxpayer. (Italics supplied.) 

It will be noted that, except for insertion of the words 
in italics, this regulation merely repeats the provisions 
of Section 204-a. 

The Board of Tax Appeals held (R. 10): 

“We find nothing in the Section 204, however, which 
limits its application to instances where the loss resulted 
from the operation of a trade or business within the year 
in which the loss was sustained. It is sufficient under the 
statute if the loss residts from the operation of a trade 
or business, whether the taxpayer was so engaged during 
the particular year or not.” 

In support of this regulation (the validity of which 
is here in question) the appellant’s brief (page 15) cites 
the regulation itself and concludes: 
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“It is submitted that these regulations clearly sup¬ 
port the Government’s present position that the business 
must be regularly carried on at the time tile loss was 
sustained.” i 

This is merely an argument of ipse dixit. j 

Nowhere has the appellant been able to point to any¬ 
thing in the statute which even remotely resembles this 
third requirement which he has prescribed in the regu¬ 
lation. 

The fact that the Commissioner is authorized to pre¬ 
scribe regulations under the law, cannot justify his arbi¬ 
trary imposition of a restriction which finds no counter¬ 
part in the law. Edwards v. Keith, 231 Fed. 110, 113; 
U. S. v. Christine Oil & Gas Co., 269 Fed. 458, 459. The 
courts have used sharp language in condemning such at¬ 
tempts at executive legislation. In Merritt V. Cameron, 
137 U. S. 542 at 551, the Court said: “A regulation of a 
department, however, cannot repeal a statute; * * 

In Cry cm v. Wardell, 263 Fed. 248 at 249, tie Court re¬ 
minded the Treasury Department that it “h&s no power 
to abrogate a substantive rule of law”. 

Section 204 is couched in clear and unambiguous 
terms. It has omitted any requirement that jthe business 
from which the loss resulted must still be carried on 
when the loss is sustained. In such case, we are obliged 
to assume that Congress did not intend any further re¬ 
quirement. Lynch v. Alworth-Stephens Co., 294 Fed. 
190,194. ! 

In his brief (page 16) the Commissioned argues that 
the regulation should not be disturbed except for cogent 
reasons, and cites Brewster v. Gage, 280 Uj. S. 327, 336, 
and Luckenbach S. S. Co. v. United States, 280 U. S. 173. 
Those cases, however, merely hold that the Courts will 
favor a practical interpretation of an ambiguous statute, 
when such an interpretation has been applied by the De¬ 
partment in many cases over a long period | of time. No¬ 
where has the Commissioner asserted that Section 204 
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is ambiguous. Nowhere has he been able to cite a single 
instance (other than the present) where the restrictive 
provisions of the regulation have ever been applied or in¬ 
volved. So far as appears either from adjudicated cases 
or from department’s rulings, the instant case is unique. 

In any event, if some taxpayers have passively ac¬ 
quiesced in the abridgement of their rights by the Com¬ 
missioner’s regulation, that fact does not conclude the 
others. There is nothing sacrosanct about a regulation 
and, when it goes beyond the law, the Courts have never 
hesitated to set aside such regulation, irrespective of 
how long it may have been in force. In United States v. 
Graham, 110 U. S. 219, the Court set aside as illegal a 
regulation which had stood for twenty-eight years, say¬ 
ing (at page 221) that the statute was unambiguous and 
“Such being the case, it matters not what the practice 
of the department may have been or how long continued 
* # # .” ^ regulation which erroneously restricts the 
applicatioh of a statute is a nugatory thing which does 
not even bind the .department which promulgated the 
regulation. American-La France Co. v. Riordan, 294 
Fed. 567, 572; Goldfield Consolidated Mines Co. v. Scott, 
247 U. S. 126. 

The rule here applicable, however, is that an unam¬ 
biguous statute needs no interpretation by regulations. 
In United States v. Fisher, 2 Cranch 358 (at 386), Chief 
Justice Marshall said, “Where the intent is plain nothing 
is left to construction”. In United States v. Tanner, 147 
U. S. 661 at 663, the Court said, “It is only in cases of 
doubt that the construction given to an act by the de¬ 
partment charged with the duty of enforcing it becomes 
material”. Similar language was used in Swift Com¬ 
pany v. United States, 105 U. S. 691, 695. In St. Paul 
R. R. Co. v. Phelps, 137 U. S. 528 (at 536), it is said that 
the letter of the law may not be diregarded in favor of a 
presumption as to what is termed a policy of the Govern¬ 
ment even though it may be the settled policy of a De¬ 
partment. Again, in State Tonnage Tax Cases, 12 Wall. 
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204 at 217, the Court said: “Legislative I enactments, 
where the language is unambiguous, cannot be changed 
by construction, nor can the language be divested of its 
plain and obvious meaning.” 

The Commissioner’s brief (page 17) insists, however, 
that the restriction of the Regulation embodies the intent 
of Congress, as evidenced by its Committee Reports. In 
the first place, it is submitted that resort cannot be had 
to Congressional reports, since statute speaks for itself. 
Work v. United States, ex rel. Rives, 295 Fed. 225. The 
presumption is that in a statutory enactment, language 
has been employed with sufficient precision to disclose 
the intent of Congress. Mannington v. Hocking Valley 
R. R. Co., 183 Fed. 133, 155. In Bate Refrigerating Co. 
v. Sulzberger, 157 U. S. 1 at 33, it was said: “It is not 
only the safer course to adhere to the wordjs of the stat¬ 
ute, instead of entering into any inquiry ais to the sup¬ 
posed intention of Congress, but it is the imperative duty 
of the court to do so.” If we are to look fit Committee 
Reports, however, we find that the only specific instance 
cited for the application of Section 204 whs the case of 
the business men of Pueblo, Colorado, whose businesses 
had been “wiped out” by floods in 1921. House Hear¬ 
ings on Internal Revenue Revision (August 5, 1921), 
page 98. That reference will not bear the construction 
that Section 204 was intended to apply only to businesses 
still being carried on. 

The important fact overlooked by the jCommissioner 
is that Section 204 was designed as a relief measure, to 
permit taxpayers who sustain large losseis in one year 
to spread such losses over the two succeeding years. The 
reports and discussions in Congress consistently referred 
to the provision as one “for relief of the taxpayer”. 
Congressional Record, Yol. 61, Part 5 (67th Cong., 1st 
sess., 1921), page 5201 Congressional Record, Yol. 61, 
Part 6 (67th Cong., 1st Sess., 1921), pagq 5809; Senate 
Document No. 73 (67th Cong., 1st Sess.), page 15; Senate 
Finance Committee Hearings (67th Cofig., 1st Sess., 
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1921), page 500; Senate Eeport No. 275 (67th Cong., 1st 
Sess.), page 12; House Eeport No. 350 (67th Cong., 1st 
Sess.), page 204. 

As a relief measure, Section 204 should receive a 
liberal interpretation, instead of the restrictive one here 
given by the Commissioner’s regulations. United States 
v. Wigglesworth, 2 Story 369; Miller v. Gearin, 258 Fed. 
225 (E. A., 1916); Empire Fuel Co. v. Hays, 295 Fed. 704 
(E. A., 1917); Ludington v. McCaughn, 1 Fed. (2nd) 689 
(E. A., 1918); Bankers Trust Co. v. Bowers, 295 Fed. 89 
(E. A., 1921). 

Finally, it is submitted that the appellants’ argu¬ 
ment (brief, pages 19, 20 and 21) drawn from the lan¬ 
guage of the 1924 Act is beside the point. In Section 206 
of the Eevenue Act of 1924, Congress revised Section 204 
of the 1921 Act and entirely changed its wording. A 
change in the language of an Act must be presumed to 
be due to an intent to change the law. Irwin v. Gavit, 
295 Fed. 84, 88. In any event, it is curious reasoning to 
argue that, when Congress amended the language of the 
1921 Act, it did so because it approved of the Commis¬ 
sioner’s construction of that Act. It is worthy of note, 
however, that when the Commissioner issued Article 1621 
of Eegulations 65 under the 1924 Act, he eliminated en¬ 
tirely the questionable words “during the taxable year”. 

In Section 204, Congress granted the relief whenever 
the taxpayer realized a net loss “resulting” from his 
business operations. By Article 1601 of Eegulations 62, 
the Commissioner would deprive the taxpayer of this 
relief unless the taxpayer was still operating his busi¬ 
ness ‘ ‘ during the taxable year ’ ’ when the loss was finally 
realized. In other words, that regulation would arbi¬ 
trarily and without statutory authority, deprive the tax¬ 
payer of the relief when he needs it most—namely, when 
he is forced to discontinue his business and take up his 
losses. Such construction is assuredly not the liberal 
interpretation which should be accorded to a relief pro¬ 
vision. 
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It is therefore submitted that Section 204 iof the Reve¬ 
nue Act of 1921 does not require that the j business be 
carried on in the year that the loss was sustained, and 
that Article 1601 of Regulations 62 making [this require¬ 
ment is contrary to the law. 


III. ! 

If Section 204 makes such requirement, there is 

AMPLE EVIDENCE THAT THE TAXPAYER WAS ENGAGED IN TRADE 
OR BUSINESS DURING THE YEAR IN WHICH t[hE LOSS WAS 
SUSTAINED. | 

The Board of Tax Appeals held that it was imma¬ 
terial whether or not the taxpayer was qngaged in a 
“trade or business” in the year when the loss was finally 
realized. If the Court should feel, however, that the 
regulations could validly superimpose such requirement 
on the law, it is submitted that there is ample evidence 
to show that the taxpayer was in fact engaged in trade 
or business in 1922. 

The partnership from whose operations [the losses re¬ 
sulted was dissolved in 1920, but the taxpayer was en¬ 
gaged for six years thereafter (1920 to 1925, inclusive) 
in liquidating its extensive affairs (R. 20, fol. 37). The 
Board found (R. 8, fol. 15): “During 1922, practically 
all of the petitioner’s time was devoted to winding up 
the affairs of the former partnership and his liability as 
a member of the firm.” In working out settlements of 
the firm’s liabilities totaling over $3,750,000, the activi¬ 
ties of the former partners during the liquidation period 
were substantially the same as before the firm was dis¬ 
solved (R. 20, fol. 38). They collected lo^ns, borrowed 
money and paid off indebtednesses (R. 23,1 fol. 44); they 
continued to advance money to protect their investments 
(R. 25, fol. 47); and they bought and sold securities (R. 
21, fol. 39). During the liquidation (1920-1925) they 
acted in concert as individuals with common interests, in 
the same way that they formerly did as partners (1893- 



12 


1920), except that one no longer had authority to bind 
the others (R. 26, fol. 49). 

It is submitted, that the taxpayer was in fact engaged 
in a continuation of the same business in 1922 when the 
losses were realized, as he had been in 1918 and 1919 
when the transactions occurred from which the losses 
resulted. No business, especially a large one, can be 
stopped short on dissolution ; it must be continued, some¬ 
times for years, to effect a complete liquidation. 

Such operations constitute a “trade or business” 
within the meaning of Section 204. The Courts have 
laid down a very broad definition of that term. The Su¬ 
preme Court in Flint v. Stone Tracy Co. (1911), 220 U. S. 
107 at 171, said: “ ‘Business’ is a very comprehensive 
term, and embraces everything about which a person 
can be employed. * * * That which occupies the time, 
attention and labor of men for the purpose of a liveli¬ 
hood or profit.” This definition has been generally 
quoted by the Courts, by the Board, and by the Treasury 
Department. Von Baumbach v. Sargent Land Co., 242 
U. S. 503 ; Mente v. Eisner, 266 Fed. 161; Anthony v. Com¬ 
missioner, 20 B. T. A. 5; T. D. 1818, II-2, C. B. 39. 

Whether a person is engaged in a trade or business 
is necessarily a question of fact. Liquidation of a busi¬ 
ness may in some instances mean immediate cessation of 
all business activities. More frequently, however, the 
liquidation of an extensive business is merely the con¬ 
tinuation of that business as to transactions then in hand, 
without entering into any new transactions. Such was 
clearly the situation in the instant case. 

The appellant’s brief (page 23) would lay it down as 
a rule of law that the activities of liquidating a business 
can never constitute a trade or business within the mean¬ 
ing of Section 204 (a). The cases which he cites, how¬ 
ever, do not support any such proposition. In Blair v. 
Wilson Syndicate Trust, 39 Fed. (2nd) 43, and Refling v. 
Burnet, 47 Fed. (2nd) 859, the executor in each instance 
was engaged in holding or distributing the assets belong- 
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ing to the estate of a decedent who did not leave a going 
business and who had never authorized the executor to 
engage in any business. Under such circuibstances, it 
was properly held that the executor was not in fact en¬ 
gaged in trade or business. There is no need, therefore, 
for confusing the liquidation of a going business with 
the liquidation of a non-business estate. 

The only cases involving the application of Section 
204 to the liquidation of a business are Goldberg v. Com¬ 
missioner, 9 B. T. A. 1355, and 1. T. 1789, ll-2 C. B. 121 
In each of these cases it was held that the net loss result¬ 
ing from the liquidation was a loss from a trade or busi¬ 
ness regularly carried on by the taxpayer. The instant 
case is much stronger than either of those j cases, how¬ 
ever, in that here, although the losses were realized dur¬ 
ing the liquidation, they resulted from the ordinary 
operation of the business in prior years. 

It is submitted, therefore, that there is ample reason to 
hold in the present case that the taxpayer was engaged 
in “trade or business” while liquidating the affairs of his 
partnership during 1922, in the event that the Court 
should deem that Section 204 makes any requirement that 
the taxpayer still be in business when his losses there¬ 
from are realized. 


CONCLUSION. ! 

The decision of the Board of Tax Appeals should be 

AFFIRMED. 
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